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"EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
1 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINTH REGION 


Case No. 9-CB-305 
In the Matter of: 


INTERNATIONAL Union, Unirrep Mine Workers or AMERICA; 
District 17, Unrrep Mine Workers oF AMERICA; and 
Loca Union No. 9735, Unirep Mine WorkKERS OF AMER- 
Ica, and WESTMORELAND CoaL Company, KaNnawHa 
CoaL Operators’ ASSOCIATION 


* * * * * s * * * 


Tuesday, May 1, 1956 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10:00 o’clock a. m. 


‘Before: Ratpo Wink.er, Esq, Trial Examiner. 


APPEARANCES : 
* e & ° . * e * 


2 


Crecm Bus, President, Jeffrey, West Virginia; and 

Mr. Wuuum P. Lixviite, Recording Secretary, Madi- 
son, West Virginia, appearing for Respondent 
(Local 9735, United Mine Workers of America.) 


4 


' Will counsel and other representatives for the parties 
please state their appearances for the record? 

Mr. Hardy: For the General Counsel, Clifford L. Hardy, 
Cincinnati, Ohio. 
' Mr. Johnson: For the Charging Parties, David D. Jehn- 
son of the firm of Jackson, Kelly, Holt and O’Farrell, 


Charleston. 
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Mr. Boiarsky: For the Respondents, International 
Union, United Mine Workers of America, and District 17, 
United Mine Workers of America, Willard P. Owens, 900 
15th Street, Northwest, Washington, D. C., and M. E. 
Boiarsky, B-o-i-a-r-s-k-y, 511 Kanawha Valley Building, 
Charleston, West Virginia. 

Trial Examiner: Is the local respondent represented? 

Mr. Bias: Local Union 9735, President, Cecil Bias, Jef- 
frey, West Virginia, and Bill Linville, recording secretary, 
Madison, West Virginia. 


Mr. Hardy: I have had the reporter mark as General 
Counsel’s Exhibits 1-A through 1-S the official documents 
in this proceeding. 

One-A is an Affidavit of Service of the Charge, dated 
February 1, 1956. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-A for identification.) 

Mr. Hardy: One-B is the Charge. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-B for identification.) 

Mr. Hardy: One-C is the Complaint. 

'(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-C for identification.) 

Mr. Hardy: One-D is the Notice of Hearing. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-D for identification.) 
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Mr. Hardy: One-E, Affidavit of Service of Notice of 
Hearing, Complaint, Copy of Charge. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-E for identification.) 
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Mr. Hardy: One-F, Affidavit of Service of Hearing, 
Complaint, Copy of Charge. 
(Thereupon, the document above referred to was marked 
' General Counsel’s Exhibit No. 1-F for identification.) 
Mr. Hardy: One-G is the Order Extending Time to File 
Answer. 
(Thereupon, the document above referred to was marked 
| General Counsel’s Exhibit No. 1-G for identification.) 
Mr. Hardy: One-H, Affidavit of Service of Order Ex- 
tending Time to File Answer. 
(Thereupon, the document above referred to was marked 
- General Counsel’s Exhibit No. 1-H for identification.) 
Mr. Hardy: One-I, Answer of Local 9735. 
(Thereupon, the document above referred to was marked 
- General Counsel’s Exhibit No. 1-I for identification.) 
Mr. Hardy: One-J, Power of Attorney of R. O. Lewis 
attached 
8 
to the Answer. 
. (Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-J for identification.) 
_ Mr. Boiarsky: Just a minute, Mr. Hardy. Is that R. O. 
Lewis? 
Mr. Hardy: Yes. 
Mr. Boiarsky: This is just the verification. 
Mr. Hardy: One-J is the verification of R. O. Lewis at- 
_ tached to the Answer to the Company of Respondent Dis- 
trict. 
One-K, Power of Attorney of John L. Lewis. 
(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-K for identification.) 
' Mr. Hardy: One-L, Joint and several Answer of Re- 
spondents International Union, United Mine Workers of 
America and District 17, United Mine Workers of Amer- 
ica. 
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(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-L for identification.) 

Mr. Hardy: One-M, Motion for More Definite Statement 
or for Bill of Particulars. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-M for identification.) 


Mr. Hardy: One-N, Motion to Strike. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-N for identification.) 

Mr. Hardy: As 1-0, Motion to Dismiss. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-O for identification.) 

Mr. Hardy: One-P, Suggestions in Opposition to Re- 
spondents’ motion for more definite statement or for Bill 
of Particulars. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-P for identification.) 

Mr. Hardy: One-Q, Order of Regional Director referring 
Motion to Dismiss, Motion to Strike and Motion for More 
Definite Statement to the Trial Examiner. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-Q for identification.) 

Mr. Hardy: One-R, Affidavit of Service of Order of Re- 
gional Director referring Motion to Dismiss, Motion to 
Strike, and Motion for More Definite Statement or for 
Bill of Particulars to the Trial Examiner for ruling; sug- 
gestions in opposition to Respondents’ Motion for More 
Definite Statement 


10 
or for Bill of Particulars. 
(Thereupon, the document above referred to was marked 


General Counsel’s Exhibit No. 1-R for identification.) 
Mr. Hardy: And 1-S, Order on Motions to Strike, to Dis- 
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miss, and for more definite statement or for Bill of Par- 
ticulars. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 1-S for identification.) 

Mr. Hardy: I now offer General Counsel’s Exhibits 1-A 
through 1-S in evidence. 

Mr. Examiner, Mr. Boiarsky has brought to my atten- 
tion that the Respondent International and Respondent 
Districts Proof of Service of what has been marked as 
General Counsel’s Exhibit 1-J through 1-0, those different 
motions, was given to the Regional Director by mail but 
‘was not made a part of the General Counsel’s formal 
exhibits. 

At this time on behalf of the General Counsel I wish to 
‘acknowledge receipt of those exhibits and ask if Mr. John- 
son received the motions? 

Mr. Johnson: We will acknowledge receipt of those 
motions. 

Trial Examiner: All right. 

Mr. Boiarsky: That also includes, Mr. Johnson, the joint 


ll 


‘and several Answers of the International Union and Dis- 
trict 17? 

Mr. Johnson: That’s right. 

Trial Examiner: There being no objections, the General 
Counsel’s Exhibits will be received. 

(The documents previously marked General Counsel’s 
‘Exhibits Nos. 1-A through 1-S for identification were re- 
ceived in evidence.) 
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Mr. Boiarsky: Mr. Examiner, may I state at this point 
that Respondents, International Union and District 17, 
did not serve a copy of General Counsel’s Exhibit J through 
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O'upon Local Union Number 9735 until yesterday. I would 
like for the record to have Mr. Cecil Bias, president of 
Local Union 9735, acknowledge receipt of those papers. 

You will do that, Mr. Bias? 

Mr. Bias: I received those yesterday evening. 

Trial Examiner: All right. 

Before we go further, Mr. Hardy, I would like to hear 
from you, in other words, I would like to have an opening 
statement of the case; I would like to understand what you 
propose to show in this case, and I would like to understand 
something about the theory of your case. 
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Mr. Hardy: This is a ease of first impression as far as 
the National Labor Relations Board is concerned; it is a 
charge brought by a coal-mining company in West Virginia 
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alleging that the Local Union, District 17, and the Inter- 
national Union violated Section 8(b)(3) in that it failed 
to serve the notices required by Section 8(d) of the Act 
when it went on strike to modify the contract. That is our 
theory. 

We have a further theory, of course, and probably the 
entire case or most of the case revolves around the ques- 
tion of agency. 

Trial Examiner: You say ‘‘theory,’’ but because it is a 
novel case I would like to know a little bit more about it at 
this point. 

You say they failed to give certain notice that the statute 
requires under Section 8(d). Now it is your contention 
that the Respondent Unions sought to amend or change 
their contract provision, is that correct? 

Mr. Hardy: That’s right. 

Trial Examiner: Would you please explain that, tell me 
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‘the nature of the contract provision that they desire to 
change? 

Mr. Hardy: Well the contract, of course, is what is called 
the national agreement, which was last executed in 1955, 
and the Local, of course, is a subsidiary body of the In- 
ternational Union; the International Union is a signatory 
party to the contract, for the mine the signatory is the 
‘Southern Coal Producers Association, of which the mine is a 
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member by virtue of its membership in the other Charging 
Party, the Kanawha Coal Operators Association. 
Trial Examiner: Let me clarify this if I can to help my 
own understanding of the case. 
I have read the pleadings in the case except for Re- 
'spondent International’s and the District’s Answer, and 
I read those all last week. Do I take it from the General 
'Counsel’s case that what you are claiming here is that a 
|dispute arose in respect to certain transfers of certain 
‘named employees from one job to another, as a result of 
‘this transfer or lack of transfer, a dispute arose to Re- 
-spondents and Employers involved in this case; thereby 
we have a grievance. The grievance was taken through the 
grievance machinery of the contract, as outlined in the 
‘contract the thing went to an umpire, the umpire decided 
the grievance, the Respondent Unions refused to accept 
the umpire’s decision, and instead went on strike. 
Is that your case? 
Mr. Hardy: That’s right, that’s it. 
Trial Examiner: Is it your contention that the failure 
to accept an umpire’s decision with respect to a grievance 
‘constitutes a desire—more than a desire, an effort to change 
-a contract, such change as would require the notice pro- 
‘visions to become operative as outlined in Section 8(b) of 
the Act? Is that your—— 
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Mr. Hardy: I doubt if a failure to accept it would, but 
going on strike does. 

Trial Examiner: In other words, your position is that < 
the failure—that a strike resulting out of a refusal to 
comply with an umpire’s decision constitutes a violation of 
8(b) (3), is that correct? 4 

Mr. Hardy: If the objective is to modify the contract? 
In this case it is the objective. 

Trial Examiner: I know that we are getting into the 
merits and these are things we are going to have to thrash 
out later on, but just so I can understand a bit more of 
what we have before us, is it your contention that whenever 
you have a grievance and one of the parties to the grievance 
machinery fails to comply with the award made by an um- 
pire, that that constitutes a violation of either 8(b) (3) 
as to a union, or 8(a)(5) as to an employer? Is that your 
contention? 

Mr. Hardy: No. Of course we are not trying any 8(a) (5) 
case—— 

Trial Examiner: I know we are not, but we are speaking 
about the law generally now. I want to understand the 
framework of this question that we have in this case. 

Mr. Hardy: I don’t think that the failure to comply has 
anything to do with it, it is the going on strike in order 
to modify the contract without giving the notices that is 
a violation. 
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Trial Examiner: It is your contention that a refusal to 
accept this award, plus the strike, constitutes an effort 
to amend the contract, is that your position? 

Mr. Hardy: Yes, sir. 








Trial Examiner: 
* * * oe e * * 


Mr. Hardy: This seems to be repetition. I intend first 
to show that these people are bound by a contract, that is, 
the mine and the Unions; that under that contract there 
' are certain provisions concerning shift seniority and con- 
cerning a 
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' method of settling all disputes at the mine; that there did 
arise two specific grievances; that those grievances were 
taken through all five steps of the contract; that the 
Respondents went on strike; that that strike was for the 
purpose and with the object of modifying and amending 
the contract. 


Mr. Boiarsky: Now, Mr. Trial Examiner, I want to get 
back first to my motion to dismiss, then I am going to come 
back to these other matters. 

I still don’t know what the General Counsel’s theory is. 
Now in the Complaint the 8(b)(3) and (d) charge is based, 
I take it, on matters that are found on page 4 of the 
Complaint under paragraph 4, subparagraphs (e) and (f). 
Now I think Mr. Hardy says that the thing that was 
faulty and on which the General Counsel bases the 8(b) (3) 
and (d) charge 
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is that the Respondents allegedly went on strike and failed 
to give the notices that are required under 8(d). 

Now Section 8(d) in defining collective bargaining re- 
quires, in order that there be a violation, provides that 
‘“shall also mean that no party to such contract shall 
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terminate or modify such contract unless the party desir- 
ing such termination or modification serves a written notice 
upon the other party to the contract of the proposed termi- 
nation or modification.’’ 

Now there isn’t any averment or allegation in this 
Complaint that the Respondents proposed any modifica- 
tion. It says that the objective—and I am quoting now, 
‘The objective of the above-described strike was to change, 
add to and delete terms and conditions of clauses of the 
1955 agreement.’’ 

That language, we submit, does not allege any violation 
of 8(d) because it fails to allege what the Act says shall 
be a violation. 


» * m . J & * * * * 


Mr. Hardy: It is stipulated by and among the parties 
that Westmoreland Coal Company is a Pennsylvania cor- 
poration with its principal office at Philadelphia, Pennsyl- 
vania; that during 1955 Westmoreland Coal Company’s 
sales of bituminous coal exceeded $5 million, over 40 per 
cent of which in value was shipped to points outside the 
State of West Virginia from its mine in West Virginia; 
that Kanawha Coal Operators Association is a voluntary, 
unincorporated association, composed of employers own- 
ing and operating bituminous coal-mining facilities in the 
State of West Virginia; that the Kanawha Coal Operators 
Association has as one of its purposes and activities, the 
adjustment of grievances under the National Bituminous 
Coal Wage agreement of 1955 with District 17, United 
Mine Workers of America; that Southern Coal Producers 
Association is a voluntary, unincorporated association, 
eomposed of employers and associations of employers own- 
ing and operating bituminous coal-mining facilities in sev- 
eral states of the United States, including the State of 
West Virginia; that the Southern Coal Producers Associa- 
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tion has as one of its purposes and activities the conduct 
of labor negotiations with International Union, United 
Mine Workers of America, and District 17, United Mine 
| Workers of America; and that Westmoreland Coal Com- 
pany is engaged in 
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' commerce within the meaning of Section 2(6) and (7) of 
| the Act, and is an employer within the meaning of Sec- 


tions 2(2) and 8(b)(3)(D) of the Act. 
It is further stipulated and agreed by and among the 


' parties that the documents attached hereto and marked 
_ Appendix 2-A and Appendix 2-B are true and correct 


copies of the National Bituminous Coal Wage agreement of 
1950, as amended, effective September 1, 1955, and that 
they may be received in evidence by the Trial Examiner 
as if they were the original documents. 

It is further stipulated and agreed by and among the 
parties that the document attached hereto and marked 


- Appendix 2-C is a true and correct copy of the constitu- 
' tion of the International Union, United Mine Workers of 
America, adopted October 15, 1952 and effective November 


1, 1952, and that it may be received in evidence by the 
Trial Examiner and considered as if it were the original 
document. 

It is further stipulated and agreed by and among the 


_ parties that the document attached hereto and marked 


Appendix 2-D is a true and correct copy of the umpire’s 
decision in Hager et al., versus the Westmoreland Coal 
Company, dated January 12, 1956, and that it may be re- 
ceived in evidence by the Trial Examiner and considered as 
if it were the original document. 

Trial Examiner: I take it all parties agreed to this 


46 
stipulation? 
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Mr. Boiarsky: Respondents, International Union, and 
District 17 so stipulate. 

Trial Examiner: What about the Local Respondent? 
You have heard the stipulation. 

Mr. Bias: Yes. 

Trial Examiner: You accept it? All right. 

And the Charging Party I presume is agreeable? 

Mr. Johnson: Yes, sir. 

Trial Examiner: The stipulation is noted. 

May I inquire, gentlemen, what the difference is, if any, 
between General Counsel’s Exhibit 2-A and 2-B? 

Mr. Hardy: I have never given it a thorough exami- 
nation; I think Mr. Boiarsky is familiar with it, and if he 
says that there is a difference I will accept that. I think 
it is in page numbers principally, isn’t it? 

Mr. Boiarsky: Well, this is the first time that I have 
seen General Counsel’s Exhibit 2-A, so really I can’t an- 
swer that question. I assume that they are the same, but 
I can’t answer that. 

Mr. Johnson: I believe that there are some previous 
agreements set forth in 2-A which are not set forth in 2-B. 
This contract, your Honor, is rather complex in that vari- 
ous successive agreements carry forward some previous 
agreements and some parts of previous agreements, but 
do not carry forward 
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all previous agreements or all parts of previous agree- 
ments, and therefore, a reference to the successive agree- 
ments is necessary in order to see what portions have been 
carried forward and what portions have not. 

The Exhibit 2-A contains, I believe, all of the previous 
agreements, and I do not believe that 2-B does, but I am 
not certain which ones, if any, have been omitted. 

Mr. Boiarsky: I couldn’t state, Mr. Johnson, which of 
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the previous contracts are included in 2-A are not in 2-B. 


Could you state that, Mr. Johnson? 

Mr. Johnson: Frankly, I do not recall that accurately 
now. 

Mr. Boiarsky: I expect, Mr. Trial Examiner, that 2-A 


' ought to be—there are two volumes, and I expect that they 


ought to be shown as—that is 2-B, they ought to be shown 
as 2-B-1 and 2-B-2. 

Mr. Hardy: I don’t object to that. 

Trial Examiner: All right, 2-B-1 will be the National 


' Bituminous Coal wage agreement of 1950, effective March 
' 5, 1950; 2-B-2 will be the National Bituminous coal wage 


agreement of 1950, effective September 1, 1955. 

(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibits Nos. 2-A, 2-B, 2-B-1, 
2-B-2, 2-C and 2-D for identification and were received 
in evidence.) 
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e * * e 5 * * * * * 


Mr. Hardy: Now, Mr. Examiner, you will notice that 


_ that takes care of a good deal of the formal parts of the 


pleading, the commerce factor, the constitution, and I 
believe that the Answer admits the allegation that there 
is an appropriate unit and that the Mine Workers Inter- 


- national Union has a majority and that it represents all 


of the employees in that category. 
Trial Examiner: Does the answer of the Local admit 


' that? As I recall, the matter of unit was your allegation 
' in paragraph 3 of the Complaint. As I recall the Local’s 


Answer they say, ‘‘No, it is not.’’ 

Let’s go off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Let the record show that the Respondent Local accepts 
the position of the International and Respondent District 
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with respect to the matter of unit as alleged in the Coim- 
plaint and accepted by the International and the District, 
and also with respect to the matter of exclusive representa- 
tion. 


Sd * * * * tt A * * * 
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C. J. Robinson 
a witness called by and on behalf of the General Counsel, 


» * * Sd * * * & * 5 
Direct Examination. 
By Mr. Hardy: 


Q. What is your name? <A. C. J. Robinson, R-o-b-i-n- 
S-O-n. 

Q. Where do you live? A. Madison, West Virginia. 

Q. What is your position with Westmoreland? A. Gen- 
eral superintendent. 

Q. How long have you held that position? A. As Gen- 
eral superintendent about two years. 

Q. How long have you been an employee of Westmore- 
land Coal Company? A. Since February 28, ’51. 

Q. Has all your service been at the facility at Madison, 
West Virginia? A. No, sir. 

Q. How long have you been employed there? <A. Since 
September 15, 1951. 

Q. And were you in a supervisory capacity before you 
were made general superintendent? A. I was superin- 
tendent. 

Q. During the month of January, 1956, how many em- 
ployees were 
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employed at the mine of which you are general superin- 
tendent? A. Between a hundred—I can’t tell you the 
exact amount—— 
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Trial Examiner: Approximately. 
A. (Continued) I would say 160 men. 


* * * * * . * * * * 


Trial Examiner: Are both these operations together 
known as the Hampton mines? 

The Witness: They are known as the Hampton mines, 
Number 2 and Number 3. 


* * * 6 * * * * * 
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By Mr. Hardy: 


' G@. Mr. Robinson, is there a mine local at the Hamp- 
ton mines? A. Yes, sir. 
' Q. What is the number of it, if you know? A. I don’t 
remember their local number. 

Trial Examiner: Is it 9735, sir? 

The Witness: I think that’s right, sir. 


By Mr. Hardy: 


' Q. Do you know the name of the president? A. Yes. 
Q. What is it? A. Cecil Bias. 
Q. And was he president in October—from October to 
January, October, 1955 to January, 1956? A. Yes, sir. 
Q. And was there a mine committee? A. Yes. 
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Q. Do you know the name of the chairman? A. Yes, 
sir. 

Q. What was that? <A. Allen Brown. 

Q. And do you recall the names of any of the members 
of the mine committee? A. At that time I believe that 
Allen Brown was the chairman. They have had so many 
changes in their mine committeemen—— 


Trial Examiner: Off the record. 
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(Discussion off the record.) 
Trial Examiner: On the record. 


I understand you have a stipulation, Mr. Hardy? 

‘Mr. Hardy: It is stipulated by and among the parties 
that from the period October, 1955 to February, 1956 
Allen Brown was chairman of the mine committee, John 
Buckhannon and Jimmy Ryan were members thereof, Wil- 
liam R. Linville was recording secretary, Benjamin Work- 
man was vice president, and Cecil Bias was president, all 
of Local 9735. 

Trial Examiner: All right. I take it all parties agree to 
the stipulation. So noted. 

Mr. Johnson: We agree. 


By Mr. Hardy: 


Q. In October, 1955 was there a grievance brought to 
your attention by any members of Local 9735 involving 
a refusal by the Company to transfer individuals? A. 
It wasn’t brought to me by the Local, Mr. Hardy, it was 
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brought to me by the superintendent of the mine, Mr. 
Sutton. 

QQ. And at any time did you have any conversation 
with any members of the mine committee or officers who 
were just named in the stipulation concerning that griev- 
ance? A. No, sir, not at that time. 

Q. Did you ever have any conversation with them? A. 
Yes, I talked with the mine committee in the office several 
weeks later. 

- Q. And can you set the date of that conversation? A. 
I can’t set the date, Mr. Hardy. It was while the strike 
was going on. 

_ Q. Now when did the conversation take place, how long 
after the strike commenced? A. The strike started on— 
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you are speaking about the grievance or what the mine 
committee had in mind? 

Q. No, I am asking about the grievance of Mr. Hager 
and Mr. Woods. <A. Well, that was some weeks after the 
‘grievance had been taken up with Mr. Sutton. 

Q. And who is Mr. Sutton? <A. He is the superintend- 
ent. 

Q. It was some weeks after the grievance had been 
‘taken up with Mr. Sutton? Was there a strike? A. Yes, 
sir. 

Q. And did you have a meeting with the mine com- 
mittee after 
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‘that? A. On the day that the strike happened I talked 
with the mine committee that day. 

Q. Now who was present and where did the meeting 
‘take place? A. Well, it was in my office; Mr. Sutton was 


present, Cecil Bias, the president of the local was present; 
‘John Buckhannon, a member of the mine committee, and 
Allen Brown, chairman of the mine committee. 
Q. At what time of the day was it? A. I would say 
that it was around, oh, I’d say 10:30. 
Q. And what day of the year? A. It was on the 23d 
of January, I think. I’m pretty sure of that. 
Q. 1956? A. Yes, sir. 
Q. Do you recall the day of the week? A. It was on 
Monday. 
| Q. Now what was said and by whom? A. The mine 
committee came to the office, they entered the office, and 
' of course I asked the fellows to sit down. I said, ‘‘What’s 
' the trouble, boys?’’—something near that. I don’t know 
' for sure which man answered me, but anyway whoever 
- answered said, ‘‘ Well, it’s over this seniority thing.’’ 
' Who answered me I couldn’t say; I couldn’t say which 
one 
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it was. That was the morning of the strike. 

Q. What else was said? Just relate all of the conver- 
sation that took place that morning. A. Well, we talked 
about several different things, Mr. Hardy, very few per- 
taining to this strike. We talked about shift seniority 
and the way it was carried out. I beileve we talked some- 
thing about the umpire’s decision. What the words were 
I couldn’t tell you. 

Q. Do you recall anything that Allen Brown said? A. 
I believe that Allen Brown said, ‘‘We’re not getting a 
square deal out of this.’’ 

'Q. Do you recall anything else he said? A. ‘‘I think 

we’ll call the International Union where we can get a 
square deal,’’ or something like that, in those words, I 
just don’t recall the exact words. 

Trial Examiner: Had the strike started by this time? 

' The Witness: The strike had started that morning at 
8:00 o’clock. 

By Mr. Hardy: 
'Q. Now do you recall anything that Mr. Bias said? <A. 
No, I can’t pinpoint any too much of the conversation. 

Q. All right. Do you recall asking what it was that 
they wanted? A. Yes, I remember asking them what they 
wanted. 

Q. And do you remember Cecil Bias answering then? 
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A. Yes, I do. 

Q. What did he say? <A. He said, ‘‘ Well, we want shift 
seniority and classification.’’ 

Q. And was anything further said by you or him about 
that? A. I don’t recall just what was said, Mr. Hardy. 

Q. Was there any discussion about an umpire’s deci- 
sion by anyone? A. Yes. 
| Q. What was said? What was said by you? A. Well, 
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I said, ‘‘There’s something I don’t understand about this 
trouble that we might have. It’s been taken through the 
proper channels and the umpire has rendered his deci- 
sion. I don’t know of anything we could do in the face of 
that decision.’’ 
_ That’s as near as I could tell you. 

Q. Did you get any answer? A.I don’t recall. I don’t 
recall, Mr. Hardy, what was said. 
| Q. Did you agree to do anything about it? A. Yes, sir. 
~ Q. What was that? A. I said, ‘‘Well, we’ll call the As- 
sociation in Charleston, I’ll find out just exactly what the 
seore is and I’ll let you know.’’ 
~ Q. Now by the ‘‘ Association’? what did you mean? A. 
‘Well, that’s the Kanawha Coal Association. 
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Q. And are their offices in Charleston? A. Yes, sir. 
Q. And did you later let them know? .A. Well, I talked 


to the Coal Association and was told there that the ruling 
‘of the umpire was final and binding, that we were sup- 
posed to live up to and, later I had Mr. Sutton to call 
Mr. Brown, Allen Brown, chairman of the mine commit- 
tee—— 

Q. Did you hear the conversation? A. No, sir. 
_ Q. When did the strike end? A. I think it was Febru- 
ary 9th. 

Q. 1956? A. Yes, sir. 


58 
By Mr. Hardy: 


Q. Had you discussed this dispute with members of 
the mine committee prior to the meeting in your office 
‘after the strike started? A. I talked with the mine com- 
mittee on the day that the 
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strike started, Mr. Hardy. 

Q. That is in your office? A. In my office. 

'Q. Hadn’t they been to your house before or after- 
wards? Did you have any subsequent discussions with 
members of the mine committee before the end of the 
strike, after the strike started and before it ended? A. 
About this particular strike? 

Q. Yes, sir. A. Yes, sir. 

Q. Where was that? A. At my house. 

Q. And who was present? A. Allen Brown, chairman 
of the mine committee; Cecil Bias, president of the Local; 
and Neal Robertson. 

Q. Who is he? A. A member of the mine committee. 

Q. What was said by them and what was said by you? 
' Trial Examiner: Can we fix the date of this, please? 

Mr. Boiarsky: I was just going to ask that. 

Trial Examiner: Can we fix the date of this meeting, 
please? 


By Mr. Hardy: 
Q. Do you recall the date? <A. No, sir. 
ae * ° ® * * e e * * 
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- Q. It was a couple of days approximately before the 
end of the strike? A. I would say more or less, because 
we have had so many of those things that you can’t keep 
up with the dates unless you 
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carry a book around with you. 

Q. You didn’t carry a book? A. No, sir. 

Q. All right. A. No, sir, I have too much work for 
that. 
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The meeting that I am speaking about now at my home 
on this particular strike was Cecil Bias and Allen Brown. 


' We sat in Cecil Bias’ car in front of my house and talked 


about this particular strike. Now that is the one that 


. we’re talking about at the present time. 


Q. Now tell the Examiner what was said. A. Well, 


| they wanted to know if there was something we could 
' work out and I said, ‘‘Well, I want to go back to work, 
' too, things are not very good when nobody’s working.’’ 


They asked me if it would be possible to move a guy 
by the name of Hager to the evening shift. This man 


' Hager was one of the men that had filed a grievance on 
- this seniority thing. They explained to me that the man 
_ had sickness in his family, that he had no help at all, that 


he was working on the third shift, and I believe too that 
he had some children that had to go to school. 

I think that was part of the conversation, and they 
wondered if we could make arrangements to help the 
man out a little bit. If we could they thought they could 


| get the thing ironed out until the mines could go back to 


work. 
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I said, ‘‘ Well, under those conditions we’ll see what we 


' ean do. We can’t move Mr. Hager on seniority or in class- 
| ification, but if we have anything on the evening shift for 


him, regardless of what it is, because of his sickness in the 
family and the children that he has,’’ and I understood 


' then that his wife was very sick, ‘‘Under those conditions 
_ we will give Mr. Hager something on the evening shift.’’ 


I said, ‘‘After the mine goes back to work I will have 
one of the foremen or the superintendent to approach Mr. 
Hager and tell him due to the sickness that he had in his 
family and with the conditions the way they were, that we 


- would give him something the following shift, on the eve- 


ning shift, if it would help him out.”’ 
29 
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If I am not mistaken they said, ‘‘ Well, we’ll see what 
we can do.”’ 

Q. Is that all that was said? A. That’s all I remember 
of being said. 

_Q. Was anything said by either Mr. Bias or Mr. Brown 
about Mr. Woods, the other grievant? A. No, sir. 

Q. Was anything said by anyone about the shift sen- 
jority? A. Not that I remember, there wasn’t. 

Q. Except what you have already related? A. Yes, sir. 

Q. Now to go back to the day of the strike, when the mine 
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committee and the president were talking to you at 10:30 
that morning, was it explained to you by any of the com- 
mitteemen or the president what was meant by ‘‘shift 
seniority?’’ A. No, they didn’t explain it to me. 

Q. Did you ask them any questions about it? A. Yes, 
sir. 

Q. What did you say? A. While we were talking I asked 
them, ‘‘Now tell me just exactly what you want.’’ They 
told me what they wanted and I said, ‘‘Well, let me go 
over the thing here until I will know for sure.’’ 

Q. What was it they told you they wanted? <A. If there 
was a vacancy on the day shift, take for instance a machine 
helper or a machine operator, if this place became vacant 
through quitting or being transferred they asked that the 
oldest man on the evening shift be transferred to the day 
shift, then that the oldest man in that classification on the 
third shift be transferred to the second shift in that classi- 
fication, and if we hired a new man that he be placed on 
the third shift. 

Q. Now who said that? A. Well, I think that all of us 
had a hand in that while we were talking, I mean, trying 
to get the thing worked out, Mr. Hardy. They were trying 
to help me to get to understand it more or less until I knew 
what they was asking for. 
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| Q. Now, Mr. Robinson, you were aware that there was 
a grievance concerning Mr. Hager and Mr. Woods, weren’t 
you, before this strike? A. Oh, yes. 

Q. And it had gone through several steps and was pend- 
ing before the umpire, you knew that, didn’t you? <A. Yes, 
sir. 

' Q. And when the strike started you had already received 
a copy of that decision, hadn’t you? A. Yes, sir. 

Q. How long before the strike started? A. Well, we had 
received it, I believe, oh, I think it was—I believe we re- 
ceived ours around the 12th, something like that, or the 13th. 
I mean, as soon as the decision come in, of course they are 
mailed directly out to us, it was several days before the 
strike that we got the decision. 

Q. Did the strike involve both Number 2 and Number 3? 
‘A. Number 2 struck, and then of course the men were noti- 
fied someway or other in Number 3, and they came out. . 

' Q. Now did anyone work from the 23d until February 
9th? A. At Number 2 mine no one worked, but at Number 
3 the pumper worked. 

Q. Is that one man on each shift? A. No, one man takes 

eare of about everything, because we have automatic pumps. 


Q. Would your answer be that only one man worked? 
A. Yes, sir. 
' Q. And he was a pumper? A. Yes, sir. 


* e * * * * * * * * 
Cross-examination. 
By Mr. Linville: 


Q. I would like to ask Mr. Robinson if he will admit or 
deny that we ever had shift seniority at Westmoreland 
since you have been there? A. I will deny that we ever had 
shift seniority. 
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Q. Do you mean that men have never stepped up under 
that system? <A. Our records show in that period of time, 
from ’51 up until this thing came up, 80-some men had been 
hired on the day shift, up in the 80’s had been hired on the 
evening shift, and I think around 40-some men, it might 
have been 50, were hired on the third shift. 

I will say that we have shifted men from one section to 
another, as many as 27 men we have shifted back to the 
night shift, we have moved men back to the third shift, 
we have moved 
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men from the evening shift and from the night shift to the 
day shift for different reasons, because they were skilled 
workers or because they had sickness in their family or 
because they didn’t have a ride to work on that particular 
shift. 

Q. Well, would you say that you never stepped anyone 
up then, or the management didn’t, on seniority? <A. I 
would say that the management never stepped anybody up 
on the seniority thing. When I came to the Westmoreland 
Coal Company in ’51 they had a stepup on the sections 
that had nothing to do with the seniority of the overall 
employees at that mine. If you had a vacancy in the ma- 
chine shop as a machine helper and you were the oldest 
man on that section and you were qualified, you took the 
job. I think you remember that. 


« ° * * * « 7 . . e 
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Redirect Examination. 
By Mr. Johnson: 


_ Q. I would like to get clearly fixed in my mind what you 
were told on the day this strike began, on the 23d, with 
respect to why these men were striking. A. By whom? 
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Q. By the mine committeemen that came to your office. 
‘A. If I recall the mine committeemen and of course the 
president of the Local, told me that the men weren’t satis- 
fied with the decision of the umpire as they felt they had 
always had seniority at that mine. 

' Q. Did they tell you what they were asking for as the 
price of going back to work? A. Yes, sir. 

' Q. What was that? A. I asked them what they wanted 
on this particular question that you have asked, and they 
said they wanted seniority and classification. 

| Q. Did they say what kind of seniority? A. Shift 
seniority. 

' Q. Then I believe you testified they explained to you 
at your request, what they meant by shift seniority? A. 
That’s right. 

' Q. Was that the subject matter of the grievance case 
involved in Hassell Woods and Mr. Hager? A. Yes, sir. 
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* * * * * * * * * * 


Recross-examination. 
By Mr. Owens: 


Q. Mr. Robinson, would you describe the line of man- 
agement, that is, the general superintendent, is there a 
general manager, and who is under who, so we can have 
the chain of command, so to speak? A. Well, at the mine, 
at the Westmoreland Coal Company Hampton mine we 
don’t have a general manager so I couldn’t explain that 
part. 

Q. Do you have a president of the Company? A. We 
have a president of the Company, of course. 

i Q. Do you work directly under him? <A. I work directly 
under the vice president in charge of operations. 

- Q. Who is the vice president in charge of operations? 
‘A. In charge of operations, W. A. Gallagher. 
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'Q. Does he stay at the mine, work right at the mine? 
A. Oh, no. 
Q. Where is his office? A. He lives in Philadelphia. 
'Q. He maintains his office in Philadelphia? A. Yes, sir. 
Q. So that at the mine you are directly in charge? A. I 
am directly in charge, I am the general superintendent. 
Q. That is over Number 1 and Number 2 mines? 
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A. Number 2 and Number 3 mines. 

'Q. Number 2 and Number 3? A. Yes, sir. 

'Q. Then do you have what you call a mine superintendent 
over each one of those mines? A. No, I have one super- 
intendent. 

Q. What do you mean by the term ‘‘shift seniority and 
classification?’’ You said that they wanted shift seniority 
and classification. What do you mean by that? A. That 
is the type of work that you do. 

' Q. You mean that they wanted you to move or transfer 
one from one shift to the other according to seniority and 
classification? In other words like you could only be trans- 
ferred—say you were putting to work a cutting machine 
operator, then the oldest cutting machine operator would be 
transferred from one shift to the other, is that what you 
mean? A. That’s more or less the trend of it. 

Q. In the meeting that you had on the morning of the 
23d did they state that they wanted shift seniority to 
apply to all of the employees of the mine? A. They didn’t 
mention any certain amount of fellows that they wanted 
seniority for, they said, ‘‘We want seniority.’’ 

Q. Did you take it that they meant by ‘‘we’’ that they 
meant the men that they were representing? 
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A. Well, I think that—I would say that they were speaking 
about the Local Union as a whole, because I never heard 
one of them speak about hisself. 
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Q. Did they tell vou at that time that they had seniority 
already, or at least they believed they had seniority all 
along, shift seniority all along? A. Yes, they said that. 

Q. What did you reply to that when they said that? A. I 

‘don’t think I ever made an answer to that except to state 

that the evidence that had been given in the case didn’t 
‘show that. I think that’s about all that was said about 
that. 

Q. Did vou give evidence in that case? A. I wasn’t 
there, no, sir, but I read the evidence after. 

Q. Did vou call the Association immediately after this 
“meeting? <A. I called the Association as soon as the mine 
‘foreman notified me that there wasn’t any work on the hill 

that morning, as soon as he arrived at his office. 

Q. Then you talked to the Association prior to your 
meeting with the mine committee? A. I talked to the As- 

sociation shortly after I had talked to the mine committee, 
‘but I had also talked to the Association before I talked 
to the mine committee. 

Q. Whom did you talk to there? A. Mr. Kennedy. 
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Q. And what was that conversation? A. Well, I had 
‘told him it looked like that we had a strike on our hands. 
He said, ‘‘What’s it about?’’—something like that. I said, 

‘Well, as far as I ean see from what the mine foreman 
has told me over the phone this morning, it’s over the um- 
pire’s decision.”’ 

I think that’s exactly what I said to Mr. Kennedy that 

morning after the mine foreman had talked to me. 

Trial Examiner: Who is Mr. Kennedy, please? 

The Witness: Harry G. Kennedy. 

Trial Examiner: What is his position? 

The Witness: He is the head of the Kanawha Coal Asso- 

ciation. 
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By Mr. Owens: 


Q. What did Mr. Kennedy say to you? A. He said, ‘‘I 
will notify the District immediately.”’ 

Q. Did he advise you in regard to shift seniority? A. 
Not at that time, no, sir. 
_Q. The only conversation or the only thing that he said 
in the matter was that ‘‘I will advise the District?’’ A. 
That is exactly what he told me the first time I talked to 
him that morning. 

Q. Nothing more? <A. He said, ‘‘I will get in touch and 
advise the District that they have the strike on.’’ 
 Q. Did he say anything about that decision being final? 
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A. At that time, no. 
Q. Then you had a talk with him again after you had 
your meeting at 10:30 with the mine committee, is that 
right? A. Yes, sir. 
Q. Will vou give us the substance of that conversation? 
A. Well, after I had gotten in touch with Mr. Kennedy by 
phone if I remember I told him just about as near as I 
could what the mine committee had talked to me about, and 
tried to explain it to him, and he says—I don’t like to 
quote him because I could be wrong on the thing, but I be- 
lieve that he told me that the decision was handed down 
by the umpire and as far as he knew all the evidence had 
been submitted, because it had went to the joint board, and 
that the umpire’s ruling was binding on me and on the 
Company, as well as the Union. 
Now there could have been some other words that I 
don’t remember, because I just don’t remember exactly. 

Q. In other words, the umpire said there wasn’t shift 
seniority and that was final? A. Well, it was more or 
_ less, that was the line of talk that we had, that the umpire 
had made his ruling and it was binding on both of us. 
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Q. Did you discuss with him the possibility of having 


' another meeting with the mine committee? A. No, I didn’t. 


Q. Did you tell him that you would like to negotiate this 
75 


_ shift-seniority contract with them? A. No, I didn’t tell 


him nothing like that. 

Q. Did he tell you that you couldn’t negotiate such a 
contract? A. No. I didn’t ask him. 

Q. All he said was that as far as shift seniority goes 
that the umpire’s decision was final and binding? A. Well, 
it was something near the statement that you have made 
there. 

Q. And that the Company was bound also by that deci- 
sion? A. He told me that I was bound by it, the Company, 


and also the Union. 


Q. What is the position of Sutton, what is his job? A. 
He is the superintendent. 


* * * * * * * * * * 
78 
Edward Justis 
a witness called by and on behalf of the General Counsel, 
* cd e * Sd & oe & * * 
Direct Examination. 
By Mr. Hardy: 
Q. What is your name? A. Edward Justis. 


Q. And what is your position with the Westmoreland 
Coal Company? A. Mine foreman. 

Q. And which mine? A. Number 2 mine. 

Q. How long have you been foreman of Number 2 mine? 
A. Twenty-five or 26 months. 

Q. Were you at Number 2 mine on the morning of Janu- 


ary 23, 1956? 
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A. Yes, sir. 

Q. What happened on that morning? A. The mine com- 
mittee came in the mine office and told me—— 

Trial Examiner: I didn’t hear that. Who came in? 

The Witness: The mine committee and the president of 
the Local Union, Cecil Bias, and Allen Brown. 

Trial Examiner: Al right. 
A. (Continued) —and inquired for Sutton, Mr. Sutton. 


By Mr. Hardy: 


Q. What did they say and what did you say? A. They 
first inquired for Mr. Sutton and I told them he was out 
of town. Then they inquired for Mr. Robinson, and he was 
on his way between home and the office at the present time. 
I couldn’t get in touch with either one of them. 

Q. Then did Mr. Brown or Mr. Bias say anything to 
you? <A. I asked them what their trouble was, would they 
mind telling me, and Allen Brown said, ‘‘We got trouble.’ 

Q. Was anything else said? A. From that point Cecil 
Bias had taken over. 

Q. What did he say? A. And he said, ‘‘We’ve been 
handed an underhanded deal,’’ the way I recall it, ‘‘by the 
District and the umpire.”’ 
| Q. And what else? 

Trial Examiner: By ‘‘the District’? you mean the Union 
District? 

The Witness: Yes, sir, over seniority. 
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By Mr. Hardy: 
Q. Was that all that Mr. Bias said that you recall? <A. 
He says they wasn’t going to work that day. 


Q. Did he say why? A. Because they had taken their 
seniority away from them. 
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Q. Did he say they were ever coming back? A. He said, 


| ‘*We ain’t going to work today nor tomorrow nor the next 
day.”’ 


Q. Did he say anything else? A. He said, ‘‘Tell Mr. 


| Sutton and Mr. Robinson that we’ll get in touch with 


them when we want them.’’ 
Q. Did either Mr. Brown or Mr. Bias say what had to 


' happen before they came back to work? A. No, sir—yes, 
gir, they said they had to have their seniority back. 


Q. Which one said that, if you know? A. I think it was 
Bias. 

Q. Did you request Mr. Bias and Mr. Brown to have the 
men work that day? A. I did. 

Q. What did you say? A. I asked them, I said, ‘‘ Well, 
boys, why not work today? Mr. Sutton will be back this 
afternoon some time and take up your trouble with him 
tomorrow..’’ 

Q. And what did they reply? 
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A. They said they wasn’t going to work today. 


Q. Do you know which one said that? A. I believe it 
was Bias. 
Q. Was anything said by either Mr. Brown or Mr. Bias 


-about having Mr. Sutton get in touch with them? A. Yes, 


sir. 

Q. What was that? <A. Said to tell Mr. Sutton and Mr. 
Robinson not to get in touch with them, that they’d get in 
touch with them when they wanted. 

Q. Not to get in touch with them? A. Not to get in touch 
with them. They said, ‘‘We’ll get in touch with them when 
we need them.’’ 

Q. How long was it before they came back to work? 


| A. Thirteen working days. 


Q. Was everybody off the job? A. Yes, sir, off of 
Number 2 mine. 
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Q. You were there every day, were you? A. Yes, sir, 
every day. 


* * * * a s Sd a * & 


Lawrence Sutton 
a witness called by and on behalf of the General Counsel, 


* * * a * ° * * xe * 
Direct Examination. 
By Mr. Hardy: 


Q. State your name to the reporter. A. Lawrence Sut- 
ton. 

' Q. What is your position at Westmoreland? A. Super- 
intendent of the Hampton mines. 

Q. How long have you held that position? A. One vear. 

Q. Were you in Madison after the strike started Janu- 
ary 23rd? A. Yes, sir. 

Q. Did you attend any meetings at which Mr. Robinson 
and officers and mine committeemen were present? A. Yes, 
sir. 

Q. How many meetings? <A. Two. 

Q. Were you at any meeting at Mr. Robinson’s home? 
A. Yes, sir. 

Q. When was that? A. It was on February 8th, about 
8:00 p. m. 


Py * * e ° r ® e * * 


By Mr. Hardy: 


Q. And who informed you of the meeting? A. Mr. Rob- 
inson. 
_ Q. How were you informed? A. By telephone. 
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Q. And what did he say? A. He said, ‘‘We’re going to 
‘meet the mine committee. Come over in a little bit.’’ 


* * La * * s * * * * 


Q. And where was the meeting held? A. In Mr. Rob- 
inson’s parlor. 
- Q. And who was there? A. There was Mr. Robinson, 
myself, Allen Brown, Cecil Bias, Neal Robertson, and I 
believe John Buckhannon. 
Q. What was said and by whom? A. In relation to what? 
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Q. In relation to the dispute. A. The mine committee 
_ said they would like to get the men back to work but they 
' were having some difficulty doing it. They said this man 
- Hager was in dire circumstances at his home and if they 
~ could help him get up on an earlier shift by making some 
deal with us they could get the men back to work. 


Q. Was there any reply made that request? A. We 
talked pro and con about this and we finally agreed that 
_ due to Hager’s circumstances that if we could get the men 
back to work, a few days later, that we would bring him up 
on another classification, we would offer him a job on a 
general laborer classification. The mine committee said 
that if he refused it he would just have to stay on the third 
shift, he would have to take what we offered him. 

Q. Did that mean that Mr. Hager would get a reduction 
in his daily rate? A. Yes, sir. 

Q. Is that all that was discussed at that meeting? A. 
There is very little I can remember other than we talked 
about a safety committee making a run of the mine. Mr. 
Robinson said he would have the foremen out there to 
take care of it, and we finally decided if they could get 
the men back to work the next day we’d go to work. 

Q. Who is Neal Robertson? A. He is one of the mem- 
bers of the mine committee. 
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Q. Is he also on the safety committee? A. No, sir. 

'Q. But he is the one that made the arrangements to have 
the safety committee there, was he? A. No, sir, Mr. Rob- 
inson, the general superintendent. 

Q. Mr. Robinson? I see. A. Yes, sir. 

Q. Was the transfer of Hager made? A. Yes, sir. 

Q. And to what classification? A. He started on a 
general day-laborer classification. 

Q. And what classification was he when he was on the 
third shift? A. He was a shot fireman. 

Q. Then his transfer was not in his former classification? 
A. No, sir. 

~Q. Was it in a greater or lesser classification? A. A 
lesser classification. 

_Q. Was the transfer based on seniority? A. No, sir. 
'Q. What was it based on? A. It was based on trying to 
help a man that had dire circumstances in his living con- 
ditions at home. 

Q. Did you consider that a family-hardship case? A. 
That’s right. 


® * * 


Trial Examiner: What happened to—was it Mr. Woods 
who was the other individual—— 
Mr. Hardy: I will ask the question. 


By Mr. Hardy: 
Q. Is Mr. Woods still on the third shift? A. Yes, sir. 
Examination. 
By Trial Examiner: 


Q. At the time you came to the mine, sir, did you know 
whether or not there was any seniority practice in effect? 
A. No, sir, I have never known of any. 
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Q. Do you know whether there wasn’t any or there was 
any, one way or the other? A. Since the day I came to the 
mine, sir, there hasn’t been any shift-seniority practice at 


that mine. 

Q. Has the question ever come up apart from the Hager- 
Woods grievance? A. No, sir. 

Q. It hasn’t come up before? A. It had never come up 
before, no, sir. 

Q. You say there was no such practice or you don’t 
know whether there was or whether there wasn’t? Let’s 
talk about 
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the Hager-Woods situation, when that situation arose, if 
you had been asked at that time whether there was or was 
not a seniority practice, what would your answer have 
been? A. I would have had to have said no. 

Q. What’s that, sir? A. I would have had to have said 
no. 

Q. And your basis for that, sir, was that you were told 
that there was no seniority practice? A. No, it had been 
talked—yes and no. 

Q. It had been talked by whom yes and no, sir? A. By 
the men, by the employees, but I went to work in January, 
January 19, 1954, and from that date until the time that we 
had this grievance come up we had never practiced shift 
seniority at the mine. 

'‘Q. But no one had ever raised the question? A. No ques- 
tion had ever arisen on it. 


e ° e e & e . * * * 


Cross-examination. 
By Mr. Owens: 


‘Q. Did you say you went to work in January, on Janu- 
ary 19, 1954? A. Right. 
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Q. But you have only been superintendent for a year, 
is that right? 

89 
A. That’s right. 

Q. What were you before that time? A. I was acting 
as mine foreman. 

Q. Mine foreman? A. (Nods.) 

Q. Did you compile any statistics about the number of 
new men that had been hired on the day shift? A. Yes, 
sir. 

Q. As testified to by Mr. Robinson? <A. That’s right. 

Q. Has there always been three shifts at that mine? A. 
No, sir. I don’t remember the exact date, but as I re- 
eall, May 21, 1954 until some time in October, ’55, there 
was only two shifts. 

Trial Examiner: What was that last date, sir? 

The Witness: Some time in October in 55, 1955. 


By Mr. Owens: 


Q. Now on the new men that were hired on the day 
shift I believe Mr. Robinson said that some 70-odd new 
-men were hired since he had come to work there, is that 
your recollection? A. I don’t recall the exact number. 

Q. Was it approximately 70? A. Yes. There were more 
men hired on the day shift, I believe, according to our 
records than there was on either of the other shifts. 
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Q. And you are the one that compiled those statistics? 
A. I had them compiled from the payroll records. 
Q. How many men do you have working on the tipple on 
the third shift? A. I believe we have three. 
_Q. And on the second shift? A. Nine. 
Q. Have you always had it that way? A. Yes, sir. 
Q. Is that a full crew that works on the tipple? A. No. 
Our full crew is more men than that. 
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Q. Well, is there anybody that works on the day shift 
that doesn’t work on the second and third shift, any job 
classification like electrician or anyone like that? <A. Yes. 

Q. Well, could those 70, then, have been men hired in 

that classification that are not hired for the second and 
third shift? A. I don’t fully understand your question. 
- Q. You said there were 70 new men hired on the day 
shift. I want to know if those were men in job classifica- 
tions that you would not hire for the second and third 
shift because you don’t work men in that classification on 
the second and third shift such as you said, for one, an 
electrician? 

Trial Examiner: Do you understand the question, sir? 
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The Witness: No, sir. 


Trial Examiner: The question is this: Let’s assume 
you have three shifts, let’s assume the first shift has an 


‘electrician but that the second and third shifts do not 
have electricians. Now the question asked is: Did you 
‘ever hire anyone in a category of an electrician, for ex- 


ample, as to whose category there are no employees on 
the second and third shifts? 

The Witness: Yes, we did. 

Trial Examiner: Now when that figure of 70 was com- 
piled, would it have included such categories as this elec- 
trician? 

The Witness: Yes, sir. 

Trial Examiner: All right, next question, please. 

By Mr. Owens: 

Q. Did you employ trackmen on the second and third 
shifts? A. May I explain it this way—— 

Mr. Johnson: Your Honor, I would like to object to 
further questions inquiring as to the practice of shift seni- 
ority at this mine, upon the grounds that that question 
is not material to this case because the umpire’s decision 


45 


(91) 


has resolved that question and settled it, and we do not 
think it is proper to litigate that issue in this case. 

Trial Examiner: Let me ask you, sir: What is your 
view on this? Suppose another situation were to arise 
in which, say, John Jones claimed shift seniority and he 
filed a 

92 


grievance, how would that be disposed of in your opinion 
now, sir? 

Mr. Johnson: I assume it would be disposed of upon 
the grounds that shift seniority does not exist. 

Trial Examiner: Would it—— 

Mr. Johnson: As established by the umpire’s decision. 

Trial Examiner: Would it go through the grievance ma- 
chinery, through an umpire’s decision, is that the proper 
channel? 

Mr. Johnson: Yes, it would. I would say it would be 
a futile thing, but it would. 

Trial Examiner: Let me ask you this again. This is 
argument of counsel—Is it the practice in this industry 
that the umpire’s decision in this case would necessarily 
be binding on an umpire in another situation such as to my 
hypothetical John Jones? 

Mr. Johnson: I would say not necessarily. 

Trial Examiner: All right. 

Do you have any further questions? 

Mr. Owens: I don’t think that we agree with that, we 
are not bound by that umpire’s decision on a new case. 

Trial Examiner: He said it would not necessarily be 
binding. 

Mr. Johnson: I would say it would be evidence and 
precedent and be persuasive, but not binding. 
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Harry G. Kennedy 


‘a witness called by and on behalf of the General Coun- 
sel, 


Direct Examination. 
By Mr. Hardy: 
Q. Give your name, please. A. Harry G. Kennedy. 


* * * * * * * s * * 


Q. And what is your position with the Kanawha Coal 
‘Operators Association? A. I am executive secretary of 
the Kanawha Coal Operators Association. 

Q. Does the Westmoreland Coal Company—Is the West- 
moreland Coal Company a member? A. They are. 

Q. On the morning of January 23, 1956 did you receive 

a telephone call from Mr. Robinson? A. I did. 
QQ. What did he say? A. At approximately 8:30 in the 
morning Mr. Robinson called me and told me that the 
mine was on strike, that the mine had received a copy of 
the umpire’s decision in the seniority case, they didn’t 
like the decision and they were going to strike the mine 
until they got shift seniority. 

Q. And what did you do then? A. I told him I would 
convey his talk to me to the District office of the United 
Mine Workers. 

Q. And did you do so? 
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| A. Immediately following my conversation with Mr. Rob- 
' inson I called Mr. James Farley, the chief field represen- 
tative of the United Mine Workers, District 17. 

Q. And what did you tell him? A. I told him that we 
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had a very unusual situation at Westmoreland, that we had 
a strike where the men were striking against an umpire’s 
decision. I asked him to put the mine back to work and 
if there was anything over there that was in the matter 
of a grievance we’d be very glad to hear it, but this was 
a strike against an umpire’s decision which we had never 
heard of before in this district. 

Mr. Farley answered that he would be very glad to 
check into the matter and let us know. 

Q. Did you talk to the District office again? A. The 
next morning the telephones at the District office were out 
of order and I did not get the District office until the 
afternoon, at which time I got hold of the president of 
District 17, Mr. Raymond O. Lewis. I asked him about 
the situation at Westmoreland and he informed me that 
Mr. Farley had a meeting at Westmoreland at 1:00 o’clock 
that afternoon and because the Local Union officials were 
with Mr. Farley and were in favor of putting the mine 
back to work he was very optimistic that the mine would 
go back to work the next day. 

Q. Did you have any more contacts then with the Dis- 
trict office? 
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A. On February 3d Mr. Robinson called me and informed 
me that the scuttlebut, as we say, or sandhouse informa- 
tion, as we say around the mines, was that an Interna- 
tional commission was coming into Westmoreland. I 
called Mr. Raymond Lewis and asked him if he knew any- 
thing about an International commission coming in, and 
Mr. Lewis informed me that he had talked to the Inter- 
national office within the last 15 minutes and there would 
not be any International commission. 





(113) 


112 
Cecil Bias 
a witness called by and on behalf of the General Counsel, 
* & e * * * * * & & 


Direct Examination. 
By Mr. Hardy: 


Q. Will you give your name to the reporter? A. Cecil 
Bias. 

Q. And what is your address? A. Jeffrey, West Vir- 
ginia. 
' Q. How long have you worked at Westmoreland Coal 
Company? A. From September, ’51, 1951. 


* * * * « * * * e & 
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' Q. Now when were you elected president? <A. In 755, 
June. 

Q. Then you were president when Curtis Hager’s griev- 
ance came up, were you not? A. Yes, sir. 

Q. As president you are also a member of the mine 
committee, are you not? A. No, sir. I can act if one com- 
mitteeman is off. 

Q. And do you do that? A.I do. 

Q. Did Hager file an oral grievance with the mine com- 
mittee? <A. Yes, sir. 

Q. And what was that about? <A. Shift seniority. 

Q. What was it Mr. Hager wanted? A. To move from 

the third shift to the second shift. 
_ Q. And did he make an oral request of the mine man- 
agement? A. He said he did. Whether he did or didn’t 
T can’t state. He told the committee though that he did. 
- Q. Did the committee write up Mr. Hager’s grievance? 
A. That I don’t know. I wasn’t there when it was writ- 
ten up, I couldn’t say for certain. 
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Q. Was there such a report made to you that it was 
written up? 
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A. There was a report on Hager’s case, yes, sir. 

Q. And who made that report? A. One of the commit- 
teemen at the local meeting. 

Q. Was that Allen Brown, the chairman? A. I don’t 
remember. Sometimes one committeeman will make the 
reports and sometimes another one. 

Q. Now did you attend any of the meetings at which— 
that is, meetings under the contract at which this griev- 
ance was considered? A. I did. 

Q. And where was that meeting? <A. At the office. 

As Mr. Robinson said, one night we talked to him dur- 
ing the strike, as you call it, in my car. 

Q. I mean prior to the time this was submitted to an 
umpire, were there any meetings? 

Trial Examiner: Meetings with whom? 

Mr. Hardy: ‘‘Under the contract’? was the question. 


By Mr. Hardy: 


Q. Were there any meetings under the contract griev- 
ance procedure? A. They was, but I wasn’t on the com- 
mittee. I think Mr. Farley and the committee met with 
the Company on this grievance. 

Q. Now on the morning of January 23, 1956, you were 
there, weren’t you? A. I was where? 
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Q. At the mine. A. Yes, sir. 

Q. On the Saturday before had there been a Local 
Union meeting? A. Yes, sir. 

Q. And where was that held? A. Madison Courthouse. 

Q. And do you recall approximately how many members 
of the Local Union attended? A. No, sir. 
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' Q. Were there more than 20? A. I didn’t count them. 
' Q. Were there less?’ A. I couldn’t say. 
_ Q. Was there any discussion of the umpire’s decision at 
that meeting? A. Umpire’s decision? I believe that the 
recording secretary brought the decision in on that. 

Q. Is that Mr. Linville? A. Yes. 

Q. Was the decision read? A. Yes. 
_ Q. By whom? A. By me. 
- Q. Now after you read the decision was there any dis- 
cussion 
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from the floor? <A. No, sir. 

~ Q. Now you testified that you went to work on Mon- 
day, January 23d? A. Yes, sir. 

- Q. Did you go into the mine? A. No, sir. 

' Q. What happened? A. Well, the mine—the men just 
decided to not work is all I know. 

~ Q. Who told you that? A. Who told me that? 

Q. Yes, who told you they decided not to work? A. 
They went home. I suppose they didn’t intend to work. 

Q. Did you go home? A. I did. 

Q. When? A. The 23d. 

Q. Did you go to see Mr. Justis, the foreman, first? A. 
‘Yes, sir. 

Q. And who went with you? A. Well, the best I can 
remember it was the chairman of the mine committee, 
and I don’t remember for certain whether it was Neal 
‘Robertson or Jimmy Ryan, I don’t remember to be for 
certain on that. 
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Q. And what did you say to Mr. Justis and what did he 
say to you? A. That I can’t remember. 

Q. Well, did you ask for Mr. Robinson? A. I did. 

Q. Did you ask for Mr. Sutton? A. Yes, sir. 

Q. What did Mr. Justis say? A. He said something 
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about Mr. Sutton being out of town or somewhere. We 
asked him about talking to Mr. Robinson, and he said he 
couldn’t get in touch with Mr. Robinson. 

Q. Did you tell him what you wanted to talk to him 
about? <A. Yes, sir. 

Q. What was that? A. Our shift seniority. 

Q. Did you later see Mr. Robinson? A. Yes, sir. 

Q. And where did that meeting take place? A. At the 
office that day. 

Q. Who was with you? A. There was me and the three 
mine committeemen, Brown, Buckhannon, Robertson. 

Q. Was anybody but Mr. Robinson from the Company 
there? A. I don’t remember for certain. There was so 
many meetings. Mr. Sutton might have been there, but 
I don’t remember. 
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' Q. And did you tell Mr. Robinson what the work short- 
age was about? <A. Yes, sir, we talked about it. 

Q. What did you tell him? A. We talked about the shift 
seniority. 

- Q. And did you tell him what you wanted? A. We told 
him what we would like to have. 

Q. And what was that? <A. Our shift seniority. 

Q. Did you discuss the umpire’s decision? <A. I be- 
lieve there was some talk about it, yes, sir. 

Q. And did you tell Mr. Robinson what you had to have 
before you would go back to work? <A. I don’t remember 
just how that came about. I know there was a discussion 
on the shift seniority, but what we said about going back 
to work I don’t remember. 

Q. Did you have another meeting then with Mr. Robin- 
son and Mr. Sutton during the strike? A. During the 
strike? About the only meeting I believe that I can re- 
member was with Mr. Robinson. 
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Q. Well, do you recall a meeting in your car? A. Yes, 
sir. 

Q. Do you remember when that was? A. Yes, sir, I be- 
lieve it was on—within a day or two, I believe it was on 


‘Saturday or Sunday, one, prior to the time 
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we went back to work. 

Q. And what was said at that meeting by you and by 
Mr. Robinson? <A. Well, we just talked about this Hager, 
about putting him on the second shift. 

Q. Did you tell Mr. Robinson that you thought you could 


' get the men to go back to work? A. I told him that, yes, 


sir. 
Q. If they put Mr. Hager to work? A. We asked Mr. 


' Robinson in our own behalf about putting Hager on the 


second shift, due to the umpire’s decision that we didn’t 


‘hold nothing on that, because the ruling had done been 


| made on that. 


Q. How about Mr. Woods? Did you ask about changing 
his shift? A. No, sir. 
Q. Are these the only grievances that were filed to your 


' knowledge concerning shift seniority during your employ- 
ment? A. You mean as long as I have been president? 


Q. As long as you have been a member of the Union 


‘and an employee. A. I couldn’t say about the Union ac- 
' tivities when I worked there, I never had no part of them. 


* ° . « « . . * . . 
120 
Cross-examination. 
By Mr. Boiarsky: 
Q. Mr. Bias, how did you become president? How did 


_ you become president of Local Union 9735? A. By the 


usual manner, being elected by the body of the men. 
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Q. When you say ‘‘body of men’? what body now are 
you referring to? A. The largest body of men. 

Q. Well, are vou talking about the men at the mine? 
A. That’s the men I am president over of the Union. 

Q. Now, those are members of the Local Union, Local 
Union 9735? A. Nine seven three five. 

-Q. Did you receive any pay—Do you receive any pay as 
president of Local 9735? A. I do. 

Q. Who pays you? A. The Local Union. 

Q. Do you have any Local Union bylaws? A. We do 
have. 

Q. Will you bring a copy of those bylaws with you to- 
morrow? A. If I can get a copy I will. 

Q. Does the Local Union have a charter? 
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A. They do have. 

 Q. Who issues that charter to the Local Union, if you 
know? A. I don’t know. They had that before I came 
there. 

Q. Do vou know how the bylaws of the Local Union are 
adopted? A. I know how ours were adopted. 

Q. How were they adopted? A. There were three men 
appointed to write up the bylaws and the bylaws are voted, 
and as long as they don’t conflict with the contract or the 
constitution of the International Union they are passed by 
the body of men. 

Q. Now the three men who were appointed to draw up 
the Local Union bylaws, were they members of the Local 
Union? A. Yes, sir. 

Q. And when you say that they were adopted, were they 
adopted by the members of the Local Union? A. They 
were. 

Q. Do you know how mine committeemen are selected at 
the Westmoreland mine? A. Yes, sir. 
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Q. How are they selected? A. The same way I am, the 
body of men elect them. 
Q. The membership of Local Union 9735? A. Yes, sir. 
Q. Do the mine committeemen receive any pay? A. They 
do. 
122 


Q. And who pays them? <A. The Local Union. 

Q. Were there any representatives of District 17 at the 
Local Union meeting on January 21, 1956? A. I don’t 
know about that particular meeting; I don’t remember no 
certain dates. I do know that they were District men 


there at different mectings. 

Q. Were they at the January 21st meeting? <A. I don’t 
know. I don’t remember even what the 21st came on. 

Q. So far as you know there were no District repre- 
sentatives at that meeting? A. They were there different 
times. I don’t know; I could not say whether they were 
there at that certain meeting or not, I don’t even know 
what meeting that was. 

‘Q. That’s the one just prior to the strike that you have 
testified to and said that at that meeting the umpire’s de- 
cision was brought in by Mr. Linville and read. A. I don’t 
remember for certain, but I believe they were. I believe 
they were, I couldn’t say, I wouldn’t say whether they were 
or whether they wasn’t. They were over there quite a few 
times, I do know that. 

'Q. After the strike started were the District represen- 
tatives there? A. At what time? 
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_Q. At any time between January 23, 1956 and the time 
the men went back to work on February 9th? A. Yes, sir. 
Q. Did any of those representatives talk with you? 
A. Yes, sir. 
Q. What did they tell you—Well first, who were those 
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District representatives? A. Well, I believe Mr. Foley, 
‘MeCoy, Jim Farley. Those are the ones I can best re- 
member. I don’t know, there might have been others, 
maybe Mr. Castle, I don’t remember for certain. 

Q. Do you reeall Mr. Bert Castle being there also? A. I 
don’t know for certain. I said maybe. I couldn’t say. 

Q. What did they tell vou on the occasions when they 
talked with you about returning to work? A. They just 
asked us to go back to work. 

Q. At any time between January 23d and February 9th 
when the men returned to work, did any representative of 
the District, did any representative of District 17 advise 
you not to return to work? A. No, sir. 

Q. During that same period did any representative of 
the International Union tell you not to go back to work? 
A. No, sir. 

Q. At the mecting on January 21st at which the umpire’s 
decision was read, did the Local Union take any vote re- 
garding 
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going on strike? A. No, sir. 

Q. Did the Local Union vote to return to work on or 
about February 9th? A. I don’t remember for certain—— 

Q. How did the men go back to work? How did the 
men happen to go back to work? A. They just went back 
'is all I know. The men were asked by the Local Union 
officers to return to work at different times. 

Q. Did vou advise the men to return to work? A. I did. 

Q. Did you as president of the Local Union? A. Sir? 

Q. Did you do that as president of the Local Union? 
A. Yes, sir. 

Q. Just exactly what did you say to them when you 
asked them to return to work? A. Well, I got a telegram 
from, I believe it was Mr. Kennedy, from Washington. 

Q. Is that Mr. Thomas Kennedy, vice president of the 
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International Union? <A. Yes, sir. And I read it to the 
men and told them to return to work. 

~Q. What did Mr. Kennedy tell you in that telegram? 
A. I don’t remember. 
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 Q. What did you tell the men after receiving the tele- 
gram from Mr. Kennedy? A. I read the telegram to them 
and told them to go back to work. I believe that the Dis- 
trict men can recognize that fact, Mr. Foley was there and 
Mr. McCoy both was at that meeting when I told the men 
to go back to work. 

' Q. Was your advice to them on that occasion based on 
what Mr. Kennedy had stated to you in his message? A. 
It was. 


e * * ° e * = e * * 
Redirect Examination. 
By Mr. Hardy: 


_ Q. I band you what has been received in evidence as 
General Counsel’s Exhibit 2-A and ask you to read para- 


graph 4 on page 126 to yourself, just that much (indicat- 


ing). 
Do you receive that notification from the Company? 


A. We do. 


Mr. Hardy: I have no further questions. 

Mr. Boiarsky: Wait just a minute. 

Trial Examiner: What is the materiality of that last 
question? 
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Mr. Hardy: Agency. 
Trial Examiner: What does it prove? 
Mr. Hardy: It proves that he is the agent of the Inter- 
national. 
Trial Examiner: You mean he is the agent to receive a 
certain notice? 
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Mr. Hardy: Certainly. 

Trial Examiner: That makes him agent for all pur- 
poses, is that your theory? 

Mr. Hardy: I didn’t say that. 

Trail Examiner: Well, I am asking you. 

Mr. Hardy: I didn’t say that. 

Trial Examiner: I’m asking you. 

Mr. Hardy: It is one of the points of agency, yes. 


Recross-examination. 
By Mr. Boiarsky: 


* s . * 
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Q. Did you, or so far as you know any member of the 
mine committee say to the Company that either you as 
president of the Local Union or the mine committee, 
wanted to change the 1955 agreement and were proposing 
that it be changed in any way? A. No, sir. 


ad ” * * b * * 


William R. Linville 


a witness called by and on behalf of the General Counsel, 


* ad * e * * * 


Direct Examination. 
By Mr. Hardy: 
 Q. What is your name? A. William R. Linville. 
. % * e td] e = e 5 2 


Q. How long have you worked for Westmoreland Coal 
Company? A. It will soon be six years. 

Q. And are you an officer of Local 9735? A. I am. 

Q. And what officer? A. Recording secretary. 
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+ ' Q. Did you receive what has been received in evidence as 
General Counsel’s Exhibit 2-D, the decision of the umpire? 
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A. I did. 

Q. When was that, if you recall? 

Trial Examiner: Was it shortly after it was issued? 

The Witness: Well, I’d say it was around January 12th. 

Trial Examiner: All right. 

By Mr. Hardy: 

Q. That’s when it was issued, January 12th. How long 
after that? A. I probably got it the next day then. 

Q. Then what did you do with it? A. Well, I read it, 
told some of the members about it. Of course, we didn’t 
have another meeting and I didn’t give it to anyone until 
the following meeting. 
| Q. And when was that? A. That was the 21st, January 
21st meeting. 

Q. Where was the meeting held? A. Madison Court- 
house. 
| Q. And was the letter then, or the decision then read to 
the membership? A. It was. 

Q. Was there any discussion? A. There was some. 

_ Q. When was the next working day? A. The following 
Monday, the 23d. 
Q. Did you go to work that day or— A. I did—— 
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' Q. —rather, did you go to the mine that day? A. I did. 
Q. And what occurred, what happened? A. The men 
got to talking, a few of them poured out the water and 
started home; a little later here went a few more. 
| Q. Was that the day shift? A. The day shift, yes. 
Q. The shift that you work on? A. Yes. 
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Direct Examination. 


* * * * * ° e * * es 
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By Mr. Johnson: 


‘Q. Let me ask you this, Mr. Linville: What was the posi- 
tion taken by the Union on behalf of the grievants Hager 
and Woods in the grievance case? A. There was no posi- 
tion taken. The letter was read at the meeting and that’s 
all there was to it. There was some discussion. 

Q. What were they asking for in that grievance case? 
A. They were asking for something they had always had, 
shift seniority. 

Q. That was the contention of the Union? A. Yes, sir. 

Q. What was the company’s position in the grievance 
case, as you understood it? A. Well, as I understood it, the 
Company claimed that there wasn’t any shift seniority. 

‘Q. And the umpire decided that there was no shift sen- 
iority? 

Trial Examiner: Well, we know the umpire— 

A. That’s right— 

Trial Examiner: —decided— 

“A. —but all the facts weren’t given in that case, and some 
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of the mine committeemen asked them not to send that to 
the umpire. 

Trial Examiner: I didn’t hear that. 

‘The Witness: And some of the mine committeemen 
asked them not to send the case to the umpire. 

Q. (By Mr. Johnson) Asked who? A. Asked the Dis- 
trict, I imagine, from what they told me. 

'Q. Did you know that the case had gone to an umpire? 
A. We didn’t know until we received the answer. 

‘Trial Examiner: I didn’t get that. Will you please 
speak up? I can’t hear you. 

A. I didn’t know anything about it until we received the 
letter back from the umpire. 
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'Q. (By Mr. Johnson) Did the District Union support 
the shift-seniority position or demand of the Local during 
the grievance meeting in the Hager and Woods case? A. 
I couldn’t say. I didn’t sit in on that case. 

Q. Now I believe you said there was some discussion of 
this matter of shift seniority in the Local Union meeting at 
which the umpire’s decision was read? A. Yes, sir. 

Q. What was that discussion? A. Well, I wouldn’t know 
about that. 

- Q. What was the effect of it? A. Well, any letter that is 
read, someone starts a discussion 
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on it. 

Q .When the mine went out on the 23d did you discuss 
with anybody why the men were going on strike? A. No, 
I didn’t discuss it. 

'Q. Did you hear any discussion? A. Oh, sure, I always 
hear 





By Mr. Johnson: 


-Q. What discussion did you hear? <A. Oh, just the usual 
thing, some says over one thing and some another. 

.Q. Who did you hear discussing it? A. I wouldn’t say 
anyone in particular. 

Q. Where did you hear the discussion? <A. Well, the 
first discussion I had heard was in my carryall going home. 

/Q. Had you heard anything before you quit work that 
morning? A. We didn’t start to work that morning. 

| Q. Did you go to the mine that morning? A. We went 
to the mine, yes. 

Q. Then you say you heard something about the strike 
and cause of the strike while you were going home in the 
carryall? A. One of the fellows in the carryall said it 
was over the 
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shift seniority. 
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-Q. Had you heard any discussion about the causes of 
the strike before you started home? A. None. 


* * * * * * e * * 
Cross-examination. 
By Mr. Boiarsky: 

Q. Mr. Linville, how did you get to be the recording 
secretary fo the Local Union? A. I was voted in by the 
majority vote of the members of the Local. 

Q. Did the District— A. Wait a minute, I’ll take that 
back. There wasn’t anyone that ran against me. 

Trial Examiner: Were you unanimously elected by the 


Local, is that it? 
The Witness: Well, it should be put that way. 


By Mr. Boiarsky: 


Q. Do you receive any pay as recording secretary? A. I 


do. 
Q. Who pays that? A. The Local Union, 9735. 


Q. Are all of the Local Union officers elected by the 
membership of the Local Union? A. They are. 
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Q. And are any of the Local Union officers and the mine 
committee paid anything by anybody other than the Local 
Union? A. Not that I know of. 

Q. At the meeting of the Local Union on January 21st, 
at which the umpire’s decision was read, was there any 
representative of the District, District 17 present? A. No, 
sir. 

Q. Was there any representative of the International 
Union present? A. No, sir. 

Q. After the strike occurred on January—strike that. 

Between January 23d and when the work stoppage oc- 
eurred, and the date of February 9th, when the men went 
back to work, state whether or not the District, that is, 
District 17 and the International Union, undertook to get 
the men to return to work? A. They did. 
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Q. Do you recall any of the representatives of District 
17 who discussed the matter either with you or with some- 
one else while you were present? A. I remember Mr. Foley 
and (indicating), whatever his name is back there. 

‘Q. Are you referring to—are you pointing to Mr. 
Charles Neal? A. That’s right, and I believe also a Mr. 
McCoy from the . 

136 
District over there. 

‘Q. What did they discuss? What did they ask you to do? 
A. They tried to get the mine back in operation. 

‘Q. Did they state to you on any occasion what the Dis- 
trict’s position was? A. Yes, they did. 

Q. What did they say to you? A. I don’t remember 
exactly what they said. 

Q. Well, in effect. A. In effect, that the ruling had been 
handed down and they took it for granted that’s what we 
were striking over, and the ruling had been handed down, 
the only thing for us to do was to go on back to work. 

Q. Do you know who Tony Boyle is? A. Yes, I do. 

‘Q. Who is he? A. He’s an assistant under Mr. Ken- 
nedy, Mr. Thomas Kennedy. 

Trial Examiner: That is Mr. Thomas Kennedy, vice 
president of the UMW? 

The Witness: That’s right. 


By Mr. Boiarsky: 


Q. Do you know whether or not Mr. Boyle is also an 
assistant to Mr. John L. Lewis, the president of the Inter- 
national Union? 
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A. That’s what he told me over the phone. I didn’t know 
it before. 

Q. How did you happen to talk with Mr. Boyle over the 
telephone? <A. I was instructed to by the other officials of 
the Local. 
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Q. Officials of the Local Union? A. Of the Local. 

Q. Where did you call him from? A. I called him from 
Madison, my home. 

Q. And where did you put the call in to, to what location 
did you make the telephone call? A. International head- 
quarters in Washington, D. C. 

_ Mr. Hardy: Mr. Examiner, we will stipulate that there 
was a telephone conversation between Mr. Boyle and Mr. 
Linville. 

- Trial Examiner: Do you stipulate the contents of the 
conversation? 

Mr. Hardy: We don’t know, but we will stipulate there 
was a conversation. 

Trial Examiner: All right. 


By Mr. Boiarsky: 


Q. What was the conversation between you and Mr. 
Boyle? A. Well, I explained to him about this ruling that 
had been handed down by the umpire and told him we’d like 
‘to get someone in here to try to get things straightened 
out, and we talked for maybe 10 minutes, and he said that 
if the umpire had ruled, that 
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ease was closed. 
~ Q. Did he advise you to have the men return to work? 
A. He did. 
Q. Can you fix the approximate date of this telephone 
eall with Mr. Boyle? <A. I believe it was the same day that 
“we came out, I wouldn’t say for sure about that. 


Mr. Boiarsky: It is hereby stipulated that W. A. Boyle 
is the assistant to president John L. Lewis of the Inter- 
national Union, United Mine Workers of America. 
Mr. Hardy: It is so stipulated. The General Counsel so 
stipulates. 
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Allen Brown 
a witness called by and on behalf of the General Counsel, 


* . ° * ° « ° * . 4 
Direct Examination. 
By Mr. Hardy: 
. Q. What is your name? A. Allen Brown. 


* * * Ad ® * © % * * 


_ Q. How long have you worked for Westmoreland Coal 
Company? <A. Well, let’s see. In April of 1951, that’s 
when I began working for them. 

Q. What has been your job for the past several vears? 
A. Well, for the last four years I am shot fireman. 
. Q. Have you been mine committee chairman for the 
past year? A. Yes. 

Q. Were you a shot fireman in October, 1955? <A. Yes. 


* * * * s oS * * e 
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By Mr. Hardy: 


_ Q. Did you take a man’s job named Estep, and did that 
leave your job open on the second shift in Number 2 mine? 
A. It did. One of the section foremen on the day shift— 
I was on the evening shift and one of the section foremen 
come out where this vacancy was, as he come to the lamp 
house he told me that the job was open and said, ‘‘Why 
don’t you go and ask for it?’’ I went and asked Sutton 
for the job. 

Q. All right, then, who asked for your job? A. Curtis 
Hager. 

Mr. Boiarsky: Who? 

The Witness: Cutis Hager. 


By Mr. Hardy: 
_Q. Did he get it? A. Well now, I don’t—— 
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Q. Did he get it then? A. No. 

Q. And did he file a grievance? A. Yes, he did. 
' Q. And did you go to Mr. Sutton with that grievance? 
A. I did. 
| Q. And what happened? A. He said that he didn’t 
know anything about seniority. 

Q. Did you then write out a grievance form and give it 
to Mr. Linville, the recording secretary? A. I did. 


14] 


Q. Was there ever a meeting held on that grievance? 
A. After a long length of time there was. 

Trial] Examiner: What kind of meeting do you mean? 

Mr. Hardy: All right. 


By Mr. Hardy: 


Q. Was that with representatives of the Association and 
representatives of the District? A. That’s right. 

Q. And was the meeting held at the mine? A. Held at 
the office. 

Q. And were you present? A. Yes, I was. 

Q. The rest of the mine committee were they present? 
A. Yes. 

Q. Mr. Hager present? A. No. 

Q. Mr. Woods? A. Yes. 

Q. Did you know or did you ever learn the decision of 
that board meeting? A. Which? You mean the umpire’s 
decision? 

Q. No, that meeting at which you were present— A. That 
meeting there? 

Q. Yes. A. At that meeting Mr. Robinson was gone and 
Mr. Sutton said that he didn’t have the authority to settle 
anything. The case 
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was all talked over, this case was wrote up. I was sus- 
picious of it at the time— 
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Q. Mr. Brown, the meeting I refer to is one at which 
Mr. Flippen— A. That’s the one I’m telling you—— 

Q. —was present. Were you at that meeting? A. Yes, 
sir. 

Trial Examiner: Would you fix the date of that meeting, 
please? 


By Mr. Hardy: 


Q. Do you recall the date of the meeting? A. No, sir, 
I don’t, I never keep no notes on it and I can’t recall what 
the date was. 
_ Q. Who was present for the District? A. I believe that 
Mr. Foley was there and Mr. Farley, Jim Farley. 
' Trial Examiner: May I interrupt? I’m not getting this 
properly. Is this a meeting under the grievance machinery? 

Mr. Johnson: Yes. 

Mr. Hardy: Yes. 

Trial Examiner: All right. 


By Mr. Hardy: 


Q. Now the question I asked you: What was the decis- 
‘ion of that meeting between the District and the Asso- 
ciation? A. You mean that night? There was no decision 
made. 
Q. That you ever heard about? 
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A. No. 
_ Q. What is the next thing you hear? A. The next thing 
' that I heard Mr. Farley was at the courthouse, as well as 
I remember, at a special meeting. I asked him when he 
was coming back to settle the cases. I think there was 
three cases at the time, and he said that seniority case was 
going to an umpire, and I asked him, I said, ‘‘What do you 
mean, when it’s never been tried, how can you put it to 
an umpire?”’ 

Trial Examiner: I don’t understand the witness’ answer, 
‘‘when it’s never been tried.’’ 
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The Witness: I asked him when he was coming back up 
at the mines to settle these cases, and he said that this 
seniority case was going to an umpire. 

Trial Examiner: Did he say it had been heard by the 
umpire? 

The Witness: No. 

Trial Examiner: And waiting for the decision? 

The Witness: No. It was going to an umpire, and I asked 
‘him how that it could go to an umpire when it had never 
been tried at the mine. 

Trial Examiner: Tried by whom? 

The Witness: By the general machinery, the Company 
officials. 

Trial Examiner: You mean it had not gone through the 
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normal—— 
The Witness: We had a meeting but Mr. Robinson wasn’t 
there and Mr. Sutton, it come out in the meeting that Mr. 


Sutton didn’t have the power to settle cases. 

Trial Examiner: Where is this grievance machinery, Mr. 
Hardy? 

Mr. Hardy: General Counsel’s Exhibit 2-A, page 124, I 
think. 

Trial Examiner: <All right, I’ve got it here. 

Now, Mr. Brown, I am reading from the Complaint in 
this ease, which purports to set out the grievance ma- 
-chinery, various steps of the grievance machinery. 

The first step is a meeting between the aggrieved party, 
that would be Hager and Woods, and the mine management. 
Do you know whether any such meeting was ever held? 

The Witness: That’s right. 

Trial Examiner: You say that was held? 

The Witness: That was held. 

Trial Examiner: Now the next meeting that is required 
is a meeting between the management of the mine and the 
mine committee. 

The Witness: That’s right. 
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Trial Examiner: Did you have such a meeting? 
The Witness: Yes. 
Trial Examiner: With whom did you meet? 
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The Witness: We met with Mr. Sutton, and Mr. Sutton 
said that he didn’t know—as well as I remember now he 
said that he didn’t know of seniority but he would take it 
up with Robinson, and we seen him in the next day or two 
and he said that he was informed by Mr. Robinson that 
there was no seniority. 

Trial Examiner: AJ] right. Now you said you com- 
plained or you said something about the fact that the thing 
hadn’t been tried at the mine. What step are you talking 
about there? 

' The Witness: I’m talking about when the District As- 
sociation met at the mine office, after this grievance was 
filed with the District. 

Trial Examiner: Did you attend that meeting before the 
umpire, were you present? 

_ The Witness: No. 

‘Trial Examiner: Was any of your committee present? 

The Witness: No. 

Trial Examiner: All right. 


By Mr. Hardy: 


Q. You were present, though, at the third step of the 
grievance proceeding, weren’t you, where Jack Flippen 
and Mr. Foley and Mr. Farley were there? <A. Yes, yes, 
I was. 

Q. And after that in the usual course of events it goes 
to the fourth step, doesn’t it, the grievance goes to the 
fourth step? 
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A. Right. 
Q. Where District representatives and two Employer 
‘representatives are present? A. That’s right. 
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Q. Then if they don’t agree it goes to the umpire? A. 
That’s right. 

Q. Isn’t that right? A. Yes. 

Q. And there is no more evidence ever taken, is there, 
after the third step? A. After the third step? 

Q. Yes, sir. A. No, but it had not been settled before 
it went to this board, it hadn’t been settled at the mines. 

Q. That’s right, it hadn’t been settled between Mr. Hager 
‘and the mine management, and it hadn’t been settled be- 
tween the mine committee and the mine management, and it 
had not been settled at the third step between th District 
‘representatives and the— <A. You don’t get what I say. 
Mr. Robinson was not present at this meeting and Mr. 
‘Sutton said that he did not have authority to settle them 
disputes, and we had three cases, as well as I remember, 
that night, and there was nothing settled. 

Trial Examiner: In other words, it is your testimony 
that your committee never met with a responsible rep- 
resentative of 
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management, is that it? 
The Witness: Of the Company. 


By Mr. Hardy: 


Q. Were you at the meeting of the Local Union on Jan- 
uary 21, 1956, when the umpire’s decision was read to the 
membership? A. I think that I was there, ves. 

Q. Is that the first that you had heard about this decis- 
ion? A. That was the first I had heard since I’d talked to 
Mr. Farley in the courthouse at Madison. 

Q. Is that when Mr. Bias read the decisions to the as- 
sembled membership? A. That’s right. 

Q. The first you heard about it? A. I think it was Mr. 
Linville, as well as I remember, that read it. 

Q. You were chairman of the mine committee at that 
time, weren’t you? A. That’s right. 
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Q. What did you say from the floor at the meeting? A. 
Well, if I said anything I don’t remember. 

Q. Do you recall that anyone said anything? A. Well, 
sir, I couldn’t say that I do. 
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Q. Did you go to work—Do you work on the day shift? 
A. Yes. 

Q. Yes, I just asked you that, and you got Estep’s job, 
didn’t you, on the day shift? A. Yes. 

Q. On Monday, January 23d, did you report to the mine, 
did you go there prepared to go to work? A. That was the 
morning of the walkout? 

Q. Yes. A. Yes, I did. 

Q. What happened? <A. Well, when we got there it 
seemed like that the men was in kind of an uproar, and we 
found out that it was over the seniority question. We 
went in the office and asked the mine foreman to get in 
touch with Mr. Sutton and Mr. Robinson, and he went 
out and he come back and he said he’d call, he said Mr. 
Sutton is out of town, he didn’t know when he’ll be back, 
and Mr. Robinson, he didn’t know where he’s at, and that’s 
as well as I remember. 

Q. Did you stay at the mine then and later see Mr. 
Robinson? A. We seen him down at the office. 

Q. Who besides yourself? A. It was Cecil Bias and I 
believe John Buckhannon. 

Q. What did you tell Mr. Robinson? A. Well, sir, I don’t 
remember what was said between us at 
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that meeting, but we talked over the ways to get the men 
back to work. 


Q. What way did you talk about? A. Well, we talked 
of ways of settling the dispute that was up. 


Q. What way? A. Well, about the seniority question. 
71 
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Q. Did you talk about the umpire’s decision? <A. I think 
that was discussed, yes. 

Q. Did you tell Mr. Robinson that if you got shift sen- 
ioritvy you thought vou could get the men to go back to 
work? A. As well as I remember I think we told Mr. Rob- 
inson that the men was mad and wanted their shift sen- 
iority. 

Q. And did you tell him what it would take to get it 
straightened up? <A. Well, I can’t recall as I did, but we 
discussed it as well as I remember we discussed—I couldn’t 
tell you word for word what was said there, but we dis- 
cussed it from every angle, and as well as I remember we 
all come on an agreement that there was nothing wrong 
‘with shift seniority, and I think that he told us that he 
would call his people, he meant the office at Philadelphia, 
to the best of my memory. 
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Q. You were in Mr. Robinson’s office on the morning 
of January 23d, the day of the stoppage, is that right? 
A. Yes. 

Q. Then didn’t you also later, before the strike was 
over, before you all went back to work, you went to Mr. 
Robinson’s house, isn’t that right? A. Me and—let’s see, 
Cecil Bias and myself went down to Mr. Robinson’s and he 
parked in front of his house, in Bias’ car. 

Q. What happened at that meeting? A. We asked—We 
called Mr. Robinson out, we set there and I don’t know 
how long we talked, but a good long while, and we asked 
Mr. Robinson on our behalf to transfer Curtis Hager 
to the evening shift. 

Q. Did you ask anything about Woods? A. No. 

Q. Did you ask anything about shift seniority? A. It 
might have been discussed. I don’t—I don’t remember. 

Q. Did Mr. Robinson make any agreement as to what 
he would 
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do about Mr. Hager? A. The best that I recall he said 
he would talk it over. 


& * * 7 2 
Cross-examination. 
By Mr. Owens: 


'Q. Mr. Brown, how long have you been on the mine 
committee? A. June, I believe, of ’55. 

Q. Were you elected to that by the membership of the 
Local Union? A. Yes. 
~Q. Are you paid by the Local Union? A. Yes. 

Q. Do you recall the meeting just prior to the work 
stoppage of January 23d? It was the Saturday be- 
fore— A. You mean a Local meeting? 

Q. Yes. 
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A. Partly, yes, I do. 

' Q. The one where the umpire’s decision was read, you 
were at that meeting? A. Yes. 

'Q. Did the Local Union vote to go out on strike at that 
time— A. No, it did not. 

'Q. Did you agree prior to January 23rd to go out on 
strike? A. Did I agree? No. 

‘ Q. Did the membership agree at any time prior to the 
day that they went out on strike that they would do that? 
A. No. 

Q. The first you knew of it was the morning that you 
want to work? A. Monday morning, that’s when we tried 
to get in touch with Mr. Robinson and Mr. Sutton and we 
couldn’t find neither one of them. 

Q. Did you tell the men to go out on strike? A. No. 

Q. Did you tell them not to? A. We told them—we tried 
to get them back at different times. 

' Q. Did you try to get them to go to work on Monday 
or on January 23d? A. That morning? They didn’t give 
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us time to say anything, only when we went out and told 
them we couldn’t get a-hold of 
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them, they just scattered, that we couldn’t get a-hold of 
Sutton and Mr. Robinson. 

Q. When you did talk to Mr. Robinson at that first 
meeting on the morning of the 23d, did you discuss the 
merits of shift seniority with him? A. We discussed it, 
but I couldn’t tell you what all was discused and what 
wasn’t. 

Q. Well, do you recall whether you discussed the advis- 
ability of the Company having shift seniority? A. Yes. 

Q. What did you say in that regard? <A. The best that 
I recall we told them that all the men knew that they had 
shift seniority, and they agreed after we had talked there, 
they agreed that they couldn’t see anything wrong in shift 
seniority. 

Q. You agreed then to have shift seniority at that time? 
A. What did you say? 

Q. Did Mr. Robinson agree with you that you would 
have shift seniority from then on? A. He said he couldn’t 
see anything wrong with it, that was while we was dis- 
cussing it, that was at the close of that meeting. I don’t 
know how long we was there but he said that he would 
get in touch, as well as I remember it was the way he 
said it, I won’t be for sure, but I believe he said he would 
get in touch with ‘‘our people and find out what they 
will let 
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us do and I’ll call you back.”’ 

Well, that evening, I don’t remember, I don’t recall 
which it was, him or Mr. Sutton, Mr. Robinson or Mr. Sut- 
ton that called me back and said that there wasn’t any- 
thing that they could do. 

Q. You say that his superiors had told him that he 
‘eouldn’t agree to shift seniority? A. That’s right, said 
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there wasn’t anything that they could do in line with this 
decision that was handed down by the umpire. 

. Q. Did he say that that decision prevented them from 
agreeing to shift seniority? A. That’s the way I took it. 

Q. I beg your pardon? <A. That’s the way I took it, 
that’s the way I understood it. 
| Q. Well now, did you attend any meetings of the Local 
Union after the work stoppage occurred? A. Yes. 

Q. Did any of the District representatives come in to 
those meetings? A. Yes. 

Q. Will you name them, please? A. I believe it was 
Mr. Farley—I believe that Mr. Farley come to my house 
and asked me to help arrange a meeting and maybe he’d 
give me a notice to tack up to call a meeting. 
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_ Q. Do you recall when that was, by the way? A. No, 
I can’t recall the date. 

| And then after that, to the best of my memory I believe 
that Mr. Foley and Mr. McCoy was at a meeting. 

Q. How many meetings did you have during the work 
stoppage at which District representatives appeared? A. 
Well, sir, I can’t be exact, but it’s three or four. 

Q. Tell us what occurred in those meetings, what did 
the District representatives have to say at the called meet- 
ings? A. They asked the men to go back to work. 

Q. What did they say about it? A. Well, I couldn’t 
quote them. 

Q. Did they say it was the policy of the organization 
to go back to work? A. I couldn’t say what—— 

, Q. Did you say anything at that meeting? A. No. 

Q. Did any of the other officers of the Local Union have 
anything to say, did they advise them to disregard Mr. 
Farley’s advice? A. Mr. Bias, the president, asked them 
at different times. 

Trial Examiner: Asked them what? 

The Witnes: To return to work. 
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By Mr. Owens: 


| Q. What did the membership do? Did they say any- 
thing about it or did they just sit there silent, or what? 
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A. Oh, there was just—I don’t know, just the usual talk. 

Q. I didn’t get that last part. A. I said it was just the 
usual talk. 

Q. Did somebody get up and talk from the floor, some 
member? A. I believe they had been, but I couldn’t recall 
of any certain ones or any certain number. 

Q. Well, did anybody disagree with Mr. Farley’s advice? 
A. I won’t say, I won’t say for sure because I don’t know. 

Q. They did not return to work, though, did they? A. 
No, they didn’t return to work. 

Q. What did Mr. Foley say at these meetings? A. At 
one meeting I don’t think that they give Mr. Foley time to 
say anything. 

_ Q. What do you mean by that? A. I think they walked 
out on him. 

Q. You mean he got up to speak and they wouldn’t even 
listen to him? A. To the best of my memory they did. 

Q. Was anybody with him at that time, any other Dis- 
trict representatives? A. As well as I remember that’s 
the time that I believe Mr. McCoy was with him. 

Q. Did he have any opportunity to speak? A. I don’t 
know—Mr. McCoy you mean? 

Q. Yes. 
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A. I don’t know. 

Q. Were you there? A. Yes, I was there. 

Q. You don’t recall him saying anything? A. No, I 
don’t. 

Q. Or did they walk out before he got a chance to say 
anything? A. The best that I can remember about that 
meeting Mr. Foley raised up and he didn’t speak over a 
word or two until they hit the door. 
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Q. Nobody said a word, they just all jumped up and 
hit the door? A. No, I couldn’t tell what was said. 

Q. Did you get up and hit the door, too? A. Well, there 
was nothing left for me to do, only go with them. 

Q. Were you leading them out or were you the last one 
out? A. No, I was back in the crowd. 
_ Q. You just went out because the rest of them did? A. 
Well, the meeting was all over with, there was no use 
staying. 
» e * * * * e * * * 
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' Q. Well, at the other meetings did Mr. Foley ever get 
a chance to make any speech or say anything? A. I be- 
lieve that when the telegram—at one meeting when the 
telegram from the International was read, that Mr. Foley 
and Mr. McCoy, I believe they was at that meeting, and 
I believe that they talked at that meeting, maybe both 
of them. I couldn’t be for sure. 
~ Q. Do you recall what they said? A. Well, no, not ex- 
actly, no. 

Q. Did they advise the membership— A. They ad- 
vised—— 

Q. —to return to work? A. It was the same routine, 
it was advising the men to go back to work. 
| Q. They told them it was for their best interests that 
they go back to work, it was for their best interests as 
individuals that they go back to work? A. That’s right. 

Q. And it was to the best interests of the Local Union 
that they go back to work? A. That’s right. 


® e * * * * * & * « 
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' Q. In regard to the work stoppages at these meetings, 
did you advise them not to go to work during these meet- 
ings? <A. No. 

| Q. You never said a word in the meetings? <A. I can’t 
recall if I said anything at the regular meeting any more 
than to make a regular committee report. 
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'Q. Did Mr. Castle attend these meetings, Bert Castle? 
A. I eouldn’t say that he did. 

Q. You just don’t recall him? A. No. 

Q. How about the vice president, Mr. Neal? Did he 
attend any of the meetings? A. I don’t remember whether 
he did or not. 

Q. Let me ask you if you talked to any of the field repre- 
sentatives personally, that is, outside the meetings? Did 
you discuss this problem with them? A.I think Mr. 
Castle—— 

Q. All right, let’s take Mr.— A. —was in a car in front 
of my home at one trip. 

Q. He talked to you? 

160 
A. Yes. 

Q. Did anybody else there besides you and—was there 
anybody else there besides you and Mr. Castle? A. There 
was somebody else with him. I don’t know who it was. 

Q. What was the substance of that conversation? 

Mr. Johnson: When was this conversation? 


By Mr. Owens: 


 Q. Was this during the work stoppage? A. When Mr. 
Castle was there? 

Q. Yes. A. Yes. 

Q. You can’t recall the date or the day? A. No, I can’t. 

Q. Give the substance of the conversation. A. I believe 
that he asked me what we could—what could be done to 
get the men to return to work. 

Q. What did you tell him? A. I told him that I didn’t 
know, that they was mad over their shift seniority. 


+ * 2 s @ 2 e * e e 


Redirect Examination. 
By Mr. Hardy: 
Q. You were mad about shift seniority too, 
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weren’t you? A. Well, I guess you could say in a way that 
I was hurt over it. 
* * e ae * * * * * & 
Redirect Examination. 
By Mr. Johnson: 


Q. During the meetings that you Union representatives 
had with the management of the Company, did you take 


the position that the men already had shift seniority? 
* ” e * * & * * * e 
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A. Yes. 


By Mr. Johnson: 


Q. You took the position—you took that position before 
the umpire’s decision, didn’t you? A. Yes. 

‘Q. And you also took it after the umpire’s decision? 

* * * * * * * a * * 

Trial Examiner: You asked him whether the Union took 
a certain position before the umpire’s decision? 

‘Mr. Johnson: That’s right. First I asked him if during 
these meetings between the Union and the management, 
which he has testified about, the Union took the position 
that the men already had shift seniority, and he said yes. 
Then I asked him if he took that position before the um- 
pire’s decision and he said yes, and my last question I 
believe was: Did they take the same position after the 
umpire’s decision? 

Trial Examiner: With Employer representatives? 

Mr. Johnson: That’s right. 

Trial Examiner: Did you meet with management repre- 
sentatives after the umpire’s decision? 

The Witness: After the men went home we did, yes, I 
have done described that. 

Trial Examiner: And the question is: In those meetings 
did you take the position that the men had shift seniority? 


79 





(163) 


163 
The Witness: Yes. 


* * ° * s s Ss eg e e 
Recross-examination. 
By Mr. Owens: 


Q. Mr. Brown, in your meeting with Mr. Robinson you 
also took the position that you wanted him to put this 
shift seniority into effect whether or not you had it previ- 
ously or not, didn’t you? A. The best I recal]—— 

Trial Examiner: What meetings are we talking about 
now? 

Mr. Owens: They only had one, as I understand—well, 
on January 23d at the mine office. 

| Trial Examiner: I thought he testified—Listen to my 
statement—I thought the witness had testified that at that 
meeting it was the position of the committee, the Union 
committee, that they already had shift seniority, that they 
discussed it with Mr. Robinson, and Mr. Robinson saw 
nothing wrong with the shift seniority, however, he would 
check the matter further with someone in Philadelphia and 
call them back. He did call them back and he told them 
‘‘No shift seniority.’’ 

Is that correct? Have I stated your testimony correctly? 

The Witness: That there couldn’t be anything worked 
out on account of this decision. 


By Mr. Owens: 


Q. You mean ‘‘worked out’’ in regard to putting 
: 164 
shift seniority into effect? A. That’s right. 


Mr. Hardy: The General Counsel rests. 
Trial Examiner: And the Charging Parties rest, I pre- 
sume? 
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Mr. Johnson: We rest along with the General Counsel. 


* & * * * e e s * * 
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James B. Farley 
‘a witness called by and on behalf of the Respondent (Inter- 
national Union and District 17), 
s s s * a * s * * * 
Direct Examination. 
By Mr. Boiarsky: 
Q. State your name. A. James B. Farley. 


* * * * * * * * * * 


Q. Are you an employee of District 17, United Mine 
Workers of America? A. I am, sir. 

Q. How long have you been such an employee? A. The 
14th day of April it will be 19 years. 

Q. What is your capacity as an employee of District 172 
\A. Chief field representative of the Kanawha field. 


Q. What do your duties consist of? A. Settling disputes 
‘between the operators and various local union in the 
Kanawha field. 
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Q. Is that under the provisions of the ‘‘Settlement of 
local and district disputes section’’ of the 1955 contract? 
A. It is, sir. 

' Q. Who employed you as a field representative? A. Van 
A. Beitner. 
| Q. What was his capacity at the time of your employ- 
‘ment? A. President of District 17, United Mine Workers 
of America. 

Q. From whom do you receive your pay? A. District 
17. 

Q.And from whom do you take your directions as to your 
work? A. R. O. Lewis, president of District 17, and 
Charles A. Neal, vice president of District 17. 
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Q. How long have Mr. R. O. Lewis and Mr. Charles Neal 
been president and vice president respectively of District 
17? A. I believe just about a year. 

Q. They held those offices during the period of January 
and February of 1956, did they? A. Yes, sir. 

Q. Mr. Farley, did you learn that there was a work stop- 
page at the Westmoreland mine, known as the Hampton 
mine, in January of 1956? <A. Yes, sir. On January 23, 
1956, somewhere around 9:00 o’clock a. m. Mr. Harry 
Kennedy, executive secretary of the Kanawha Coal Oper- 
ators Association, called me and advised me that the mine 
at Westmoreland was down, that the Local Union 
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was protesting against an umpire’s decision issued by 
D. Boone Dawson in the case of Hassell Woods and Curtis 
Hager of shift seniority. 

Q. Did Mr. Kennedy ask you to do anything with refer- 
ence to the work stoppage? A. Yes, sir, and I told him 


that I would check into it immediately, and on the 23d I 
had a grievance at Boone County Coal Co-operation, a 
question of seniority of Bill Jarvis, I believe his name was, 
and as I went through Jeffrey I stopped at Cecil Bias’ 
home, who is president of the Local Union at Westmore- 
land, and he was not at home. 

JI went on to Boone County and handled the grievance 
at that mine, and on my way back, around 6:40 I stopped at 
Mr. Bias’ home. I discussed the work stoppage with him 
and asked him to call me a meeting so that I might talk to 
the men on the following day, which was the 24th, and he 
agreed to do so. 

Q. What kind of a meeting was that to be? <A. A special 
meeting of the Local Union, so that I might talk to the 

“members in regards to their work stoppage and encourage 

them to put the mines back in operation. 

Q. Now, did these events about which you have been 
testifying take place on the same day that Mr. Harry 
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Kennedy called you about the work stoppage? A. They 
did, sir. 
Q. Was the local Union meeting arranged for and did 
you 
172 


attend it? A. The Local Union meeting was arranged for 
1:00 o’clock at the courthouse at Madison. I attended that 
local meeting and I would say that it was around 50 or 
60 members present at this Local Union meeting, at which 
time when I had taken the floor to talk to the membership I 
told them that I had been informed that the mine was down 
‘due to the fact that they were dissatisfied with the um- 
‘pire’s decision in the Hassell Woods and Curtis Hager 
question of shift seniority. They said that is right. 

I discussed the procedure of handling grievances with 
them and told them that an umpire’s decision was final and 
‘binding on both parties and therefore we would have to 
‘abide by it, and that the mines would have to be put back 
into operation. 

During the meeting I was disturbed several times by 
‘Mr. Brown, who was chairman of the mine committee, who 
advised me that the men did not want me to handle any 
more grievances for them, and I told them to let that be 
‘as it may, that we were there to get the mines back in 
operation. 

At that meeting Mr. Brown, chairman of the committee, 
advised me that they were dissatisfied with the decision 
and that they did not want that case processed. That was 
the first time that I had been told or had any knowledge of 
the Local Union not wanting the case processed to go on 
through the five steps of the procedure of settling Local 
and District 
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‘disputes, and he also advised me at that time that he didn’t 
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want any more grievances handled at their mines unless 
Mr. Robinson was there, who is the general manager. 

In this Local Union meeting I advised them that I wasn’t 
handling grievances with Mr. Robinson or Mr. Sutton, 
that when the case came to the District that we handled it 
with the Kanawha Coal Operators Association, and that 
I had nothing to say as to who the Company had there or 
who was there representing the Company, that that was 
the business of Mr. Flippen as to who he wanted there, but 
{I was only there to represent the men, and the case would 
be handled between the District and the Kanawha Coal 
Operators Association. 

Q. Mr. Farley, at the time of the work stoppage did the 
International Union and District 17, have any policy con- 
cerning unauthorized strikes? A. Yes, they did. 

Mr. Boiarsky: I ask that the reporter mark this instru- 
ment, which is a directive dated October 24, 1951, as Re- 
spondents’ Exhibit Number 1. 


(Thereupon, the document above referred to was marked 
Respondent International-District 17 Exhibit No. 1 for 
identification.) 


By Mr. Boiarsky: 


Q. Mr. Farley, I hand you what has been identified as 
Respondent’s International Exhibit Number 1, and ask 
you to read that instrument to yourself. 
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A. Yes, sir, I am familiar with that, sir. 

' Q. Will you state what that paper purports to be? A. 
That directive was sent to every Local Union, as I under- 
stand, under the jurisdiction of the United Mine Workers, 
advising them that through these unauthorized strikes the 
men were suffering from loss of their earnings and that 
it was the policy of the organization that we use our in- 
fluence and that all officers of each Local Union use their 
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influence to keep down these unauthorized work stoppages. 
- Q. Was that policy in force and effect during the time 
of the work stoppage at the Westmoreland mine in Janu- 
ary and February of 1956? A. Yes, it was. 

Mr. Boiarsky: Mr. Trial Examiner, we offer Respond- 


ents’ Exhibit 1 for identification into evidence, Respond- 
ent’s International Exhibit Number 1. 

Mr. Linville: I object, Mr. Trial Examiner. He says 
‘Cas I understand it.’? Does he know for a fact that that 
was sent to all local unions? 

Trial Examiner: Do you know whether a copy of Ex- 
hibit 1 for identification was sent to the Local Union in- 
volved in this case? 

The Witness: No, I wouldn’t know positively. It is my 
understanding that it was sent 
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Trial Examiner: Objection overruled. 
| In overruling the objection I am receiving Respondents’ 
Exhibit 1. However, I find that in doing so I am not find- 
ing that it is necessarily binding on the Local Union in 
view of its objection and in view of the testimony of the 
witness that it was not necessarily sent or that he doesn’t 
know it was sent to the particular Local. 

I will take it on the question of agency generally. 

(The document previously marked 
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Respondents’ International-District Exhibit No. 1 for 
identification was received in evidence.) 


* e * * e e * * * * 
By Mr. Boiarsky: 

' Q. Mr. Farley, I hand you what has been admitted in 

evidence as General Counsel’s Exhibit Number 2-A and 
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ask you to look at pages 112 and 113 under the title ‘‘Set- 
tlement of Local and District Disputes Section.”’ 

Did you participate in the grievance cases of Curtis 

Hager and Hassell Woods with reference to a question of 
shift seniority? A. Yes, sir. In October of ’55 Hassell 
‘Woods called me by telephone and advised me that he had 
a grievance of shift seniority, that he was a motor brake- 
man on the day shift and that the Company had put him 
on the third shift operating a motor, and him being the 
oldest brakeman he felt that he should have been on the 
second shift braking instead of on the third shift operat- 
ing a motor. 
I ealled Mr. Flippen of the Association and asked him 
for a meeting at the Westmoreland mine to handle Hassell 
Woods’ case, and he called me back that day or the day 
following and said that he had talked to management and 
that no individual had taken up his case with the Com- 
pany. In other words, the first step of the machinery of 
settling Local and District disputes had not been complied 
with. 
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I told him that I would check into the question. I went 
over there and went to the mines along with Hassell Woods 
and J discussed the question with the mine committee, and 
_ Mr. Woods was present, and told them that the case would 
have to be handled by the individual before we could have 

a case with the intermediate board. 
Then on about November 7th there was a grievance that 
came in, two of them, one for Hassell Woods and one for 
Curtis Hager. 

Q. Were those grievances oral grievances or were they 
written grievances? A. They came in written grievances 
' on a regular form which the District provides the Local 
- Union to file their grievances on, and they were received 
in our office on November 7, 1955. 
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; ' At that time why we were having quite a lot of trouble 

° and we got a meeting over there, and if I ain’t badly mis- 
taken the case was heard as an intermediate board on 

December 12th. 

' Trial Examiner: What do you mean ‘‘as an intermediate 

board?’’—heard as an intermediate board, sir? 

The Witness: Sir, the intermediate board is the third 
step of the settlement of Local and District disputes, which 
‘is handled between duly authorized representatives of the 
‘Mine Workers and a commissioner, where one is employed 
by the Coal Operators. 


By Mr. Boiarsky: 
Q. Mr. Farley, look at your exhibit and 
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‘see if that isn’t step four. A. Step 4 is by a board con- 
‘sisting of four members, two of whom shall be designated 
by the Mine Workers and two by the Operators. This 
“meeting was the third step through District representatives 
‘of the United Mine Workers of America and a commis- 
sioner representative, where one is employed, at the Coal 
Operators. 

' his is the third step. Mr. Flippen was there. 


* * * * * * * * * * 
By Mr. Boiarsky: 


' Q. When, Mr. Farley, did you first step into the picture 
‘of processing the grievance? A. Sometime, as I said, in 

October Hassell Woods called me and told me he had a 
grievance, and after checking into it with the Association 
' and asking them for a meeting at the mine, and the man- 

agement, probably Mr. Robinson or Mr. Sutton, I don’t 
know who he talked to, told him that Mr. Woods had not 
' taken up any grievance with them and therefore I was 
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denied an intermediate board meeting because the indi- 
vidual hadn’t taken up his case. 

Q. Were you later advised that the individuals had taken 
up their cases with the Company? <A. Yes. I went over 
there and advised them that the case 
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hadn’t been taken up and if they wanted us to handle their 
ease, the individual would have to take up his case with 
management and let the committee handle it, and if no 
settlement could be reached, to notify us and we’d get into 
the case. 

Q. When did you then next appear in the case? A. I 
received the grievance blank filled out by the Local Union, 
with a seal on them, which come to our office on November 
7th. Then on December 12th I think it was we handled 
the case. Mr. Flippen 

Q. When you say ‘‘we handled the case,’’ explain what 
you mean by that. A. Mr. Foley and I was there repre- 
senting District 17. 

' Q. Where were you? A. At Westmoreland Coal Com- 
pany, at the Westmoreland Coal Company office. 

Q. You and Mr. Foley were there representing the in- 
dividuals? A. The District, yes, and the individuals, and 
Mr. Flippen representing the Kanawha Coal Operators 
‘Association. 

Trial Examiner: Is Mr. Foley a district representative, 
sir? 

The Witness: Yes, sir. 





By Mr. Boiarsky: 


Q. Who was there representing the Company? <A. Mr. 
Sutton, and I believe it was the chief clerk. I don’t 
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know his name. 
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Q. Were there any members of the mine committee 
there? <A. Yes, sir. Mr. Brown was present and Mr. 
'Jimmy—I forget that boy’s name—Jimmy Ryan, and Mr. 


Buckhannon as the committeeman I think it was, and Has- 
sell Woods was present, the aggrieved party. 


Q. Well, what took place at that meeting? 
Trial Examiner: May I interrupt at this point? The 


third step calls for a meeting between certain parties and 
_a commissioner representative. What do you mean by a 
- commissioner representative of the Company? 


The Witness: That is where the Association has a com- 


' missioner employed to represent the Company in the griev- 
~ ance, which happened to be in this case Mr. Flippen. 


Trial Examiner: Mr. Flippen wasn’t at this meeting? 

The Witness: Yes, sir, he was at this meeting. 

Trial Examiner: I thought you said Sutton and a 
clerk 

The Witness: He was representing the Company, Sut- 


ton, and the chief clerk, but representing the Association 
was Mr. Flippen, the commissioner for the Kanawha Coal 
_ Operators Association. 

Trial Examiner: You mean the Company had three rep- 
resentatives, Sutton, the clerk, and Mr. Flippen? 

The Witness: That’s correct. 


* * * ee * 
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By Mr. Boiarsky: 


Q. What took place at that meeting? A. We followed 
through the general procedure of handling the grievance. 
I told Mr. Flippen that we were there to handle the question 
of Mr. Hassell Woods and Mr. Curtis Hager, who felt 
that they had not been treated right because the Company 
had in the past, as I understood, had recognized shift 
seniority, and Mr. Sutton said there hadn’t been any 
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practice of shift seniority since he’s been there, and I 
think that he told me that he was employed there on Jan- 
uary 9, 1954. 

Mr. Woods gave his testimony and he said that he was 
hired there in 1952 as a trackman, and that they only had 
trackmen on the day shift, and that a fellow by the name 
of Fred Morris, I believe he said his name was, who was 
general mine foreman at that time that he was hired in 
52, told him, he said, ‘‘It’s good for you that you were 
hired as a trackman. If you had of been hired on any other 
classification you would have had to have went to the hoot- 
owl shift, which is the third shift, because we have shift 
seniority here with every classification except trackmen.’’ 

Mr. Brown gave evidence into the case, he stated that 
he had been—— 


* bad * 


Mr. Brown, chairman of the committee, also testified 
in that meeting stating that it had only been a short time 
since he had asked for the vacancy which came open on 
the day shift and that he had asked to be transferred from 
the second shift to the day shift, and that was granted to 
him because of his seniority, and that Mr. Hager, who had 
the same classification as I understood that he had, shot 
fireman, was on the third shift, and by Mr. Brown being 
transferred to the day shift that brought a vacancy on the 
second shift, and Mr. Hager asked for that shift. That was 
his testimony. 

Jimmie Ryan sanctioned his testimony and went on 
further in the evidence and said that the question of sen- 
iority, shift seniority hadn’t come up since Mr. Sutton 
had been there as superintendent, was that in May of 54 
there was a big cutoff and they had not hired any men or 
they had no labor turnover from 754 until in October when 
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they put the third shift back on, and then the question came 
up as to shift seniority. 

,Mr. Sutton, I asked him if he knew whether there was 
shift seniority or not before he came there, and he said, ‘‘I 
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do not know.”’ 

Under the evidence that we had to present we had three 
fellows to testify there was shift seniority, and the Com- 
pany the only witness that they had was Mr. Sutton, and he 
said he didn’t know whether they had it or not. Therefore 
we were at a loss as to why the case was decided against us 
by D. Boone Dawson to start with. 

Trial Examiner: I misunderstood. I thought you were 
talking now about step three. 

The Witness: That’s correct. 
Trial Examiner: But Dawson 
The Witness: That was step five. 

‘Trial Examiner: You are actually talking about the last 
step? 

The Witness: That’s right. 


By Mr. Boiarsky: 


Q. Now, what was the result of the proceedings under 
step three? A. We disagreed. 

.Q. When you say ‘‘we disagreed’? you mean— A. Mr. 
Flippen and I, Mr. Flippen who represented the Operators, 
and I, we disagreed. He took the position that he sus- 
tained the Company in saying that they had no stepup 
seniority, and I agreed with the men that they did have 
it according to their testimony, and then we brought it 
back and wrote it up and had a joint board meeting, which 
is step four. 
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Q. When you say ‘‘We had a joint board meeting,’’ 
what do you mean by that? A. That’s a joint board which 
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is composed of four members, two of whom represent 
the Coal Operators and two represent the United Mine 
Workers. 

Q. Now what took place at that—You say that you dis- 
agreed, and then what happened? A. When we disagreed 
at the intermediate board then it was necessary under the 
settlement of Local and District disputes to go on to the 
fourth step, which was the joint board, and we went to 
the joint board. 

Q. And what did the joint board do? A. The joint board 
disagreed and the case was then referred to an umpire, 
which was the fifth step of the procedure of settling of 
Local and District disputes. 


By Mr. Boiarsky: 


Q. Was there anything said to you by the members of 
the members of the Mine committee or any other employee 
appearing at the third step that the matter was not to go 
on to the joint board, to the umpire? A. No, sir, there was 
not. To the best of my knowledge the only time that I 
heard anything said about the case was during the Local 
Union meeting of January 24th after the case had been 
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decided by the umpire. 

Trial Examiner: May I ask, I am not clear as to the 
procedure. I don’t know that it is material, but since 
you have testified to it I want to make certain I understand 
it correctly. 

I am not clear as to the third step and the fifth step, sir. 
You have testified that certain individuals gave evidence, 
as you say, Sutton gave some evidence and a couple of the 
-men gave some evidence. Was that in the third step? 

The Witness: That was. 
Trial Examiner: Or was it the fifth step? 
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The Witness: That was the third step. 

Trial Examiner: That was the third step? 

The Witness: That’s correct, sir. 

Trial Examiner: Will you please tell me what the fifth 
step consists of? 

The Witness: I’ll be glad to, sir. 

Trial Examiner: I mean, what happens in the fifth step? 

The Witness: After the joint board, which is the fourth 
step, after they disagree, the next step is the fifth step, 
which goes before the umpire. Mr. Foley and I repre- 
sented the aggrieved party before the umpire, and Mr. 
Kennedy and Mr. Flippen, I think, was the ones that rep- 
resented the Operators. 

We presented briefs to the umpire of our position and 
made oral argument in behalf of the two members of our 
Union. 
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Trial Examiner: Was there any testimony or did any- 
body give any evidence at this fifth step? 

The Witness: No, the only evidence that was presented 
to the fifth step was the evidence which we had taken at 
the third step of the procedure of settlement of that dis- 
pute. 

Trial Examiner: I mean, was there a stenographer pres- 
ent’ at the third step and did the stenographer make a 
transcript of the third step, and then was that transcript 
submitted to the umpire, or what happened? 

The Witnes: No, sir. We go out and we take the evi- 
dence in longhand, and then we bring it to the office and 
our secretary, and then we bring it to the office and our 
secretary, then she copies it and puts it down, then after 
we take it to the Association, our copy of our minutes 
of the meeting and read them, proof-read them with what 
the Association has, to see that they are correct, and then 
are agreed between the Association and the District that 
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they are correct, then that is what goes to the joint board 
and the umpire in the case. 

Trial Examiner: I see. Now at the fifth step what 
position did the District take on this grievance, sir? 

The Witness: We took the position that the man had 
step-up seniority, and we insisted that the umpire so 
rule in favor of Mr. Woods and Mr. Hager. 

Trial Examiner: Is that the position of the District, in 
other words, throughout this grievance case—— 
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The Witness: That’s correct, sir—— 

Trial Examiner: —that under the practices prevailing 
that seniority actually was in effect? 

The Witness: That’s correct. 

Trial Examiner: And had been in effect at the time 
the dispute arose as to Woods and Hager, is that it? 

The Witness: That’s correct, sir. 


By Mr. Boiarsky: 


Q. Mr. Farley, was the procedure that was followed in 
processing the grievances of Mr. Woods and Mr. Hager 
the customary procedure employed by the District in proc- 
essing grievances through to— A. It was, sir, and in 
line with the National Bituminous Coal wage agreement. 

Q. And it was customary, was it, as to each of the steps, 
third, fourth and fifth steps under the settlement of Local 
and District disputes section of the contract? A. Yes, 

sir. 

Q. In your previous testimony you have detailed what 
_ you did on January 23d when Mr. Kennedy informed you 
of the work stoppage, and also on the 24th. Did you visit 
the Hampton mine at any time after the 24th? A. On the 
25th, if my memory serves me correct, I started—Mr. 
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McCoy and Mr. Castle started to talk to the men again 
about the work stoppage. 
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Q. What direction, if any, did you give to Mr. McCoy 
and Mr. Castle? A. My instructions to them was to get 
the mines back in operation and to instruct the men that 
the umpire’s decision was final and binding and we would 
have to carry it out, and also to tell them that if they 
wanted to take up the question of shift seniority with 
management that any way that we could assist them we’d 
be glad to do so. 
| Q. Did you have any further contact with the officers of 
the Local Union after January 24th when you attended 
the Local Union Meeting? A. Yes, sir. On January 30th 
I had the girl to write me up some notices of a special meet- 
ing of Local Union 9735, I think that is correct, and on my 
way through Madison I stopped at Mr. Linville’s home and 
told him about the meeting and the notices for the next 
day, the 31st, and he advised me that he could get in touch 
with more people over his telephone than he could with 
fooling with a notice. 

I also went to the home of Mr. Brown, the chairman of 
the committee, and asked him about the meeting, too, and 
asked him to make arrangements for it, and went to Mr. 
Bias’ home to arrange a meeting for the following day, 
January 31st, in the courthouse, and that meeting was 
arranged. 

Q. Did you attend it? A. I did not. Mr. Neal, who is 
vice president of the 
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District, and Mr. Castle and Mr. Foley attended that Local 
Union meeting. 

' Q. State whether or not following January 24th you con- 
tinued to direct members of the field organization of Dis- 
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trict 17 to contact the Local Union officers and the mine 
committee with reference to the work stoppage? A. I did, 
sir, and on the 25th Mr. McCoy and Mr. Castle due to ice 
on the roads, got as far as Marmet, I believe they told me, 
and the roads got so bad they were afraid, and then on the 
26th they went and contacted the officers of the Local Union 
again, urged them to put the mines in operation. 

Trial Examiner: In other words I take it it is the position 
of the District that through your conduct during this entire 
period you didn’t encourage this strike in any way, did you? 

The Witness: No sir, we did not. 

Trial Examiner: I know that ordinarily that might be a 
leading question but I am trying to paraphrase this testi- 
mony, and I take it from your testimony that you took 
measures within the scope of your duties to encourage the 
men to return to work, is that correct? 

' The Witness: Your Honor, we didn’t only try to encour- 
age but we insisted that they put the mines back in 
operation. 


2 * * * 
By Mr. Boiarsky: 


Q. Do you as a field representative, have 
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any authority to call a strike or encourage a strike? <A. 
No, sir, I do not. 


* * * 


Trial Examiner: Did you have any questions to ask, Mr. 
Linville? 

Mr. Linville: I would like to ask one. 

Mr. Farley stated to Mr. Boiarsky, ‘‘Do you think in your 
opinion that the Hager and Wood case was processed duly 
according to the grievance procedure?’’ 
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' The Witness: It was processed in accordance with the 
procedure of settlement of Local and District disputes un- 
der the National Bituminous Coal wage agreement, yes, sir. 


195 
Cross-examination. 
By Mr. Linville: 


Q. Mr. Farley, how could you and the Association and 
everyone take the position that we had no shift seniority 
when Mr. Sutton, the management of the mines, said he 
didn’t know about it and—A. Mr. Linville, for your advice, 
the District has never at any time taken the position or even 
agreed with the position that you fellows did not have step- 
up seniority. Our position was from the beginning, when 
we entered into the case at the intermediate board when we 
met with the committee of your Local Union and Mr. 
Woods, it was our conviction and our position from that 
time up until now that you did have the step-up seniority. 


eo * s * ee * e e e * 
Cross-examination. 
By Mr. Hardy: 


i Q. This meeting on January 24th which you attended at 
- the courthouse and where there were 50 or 60 people pres- 
ent, you stated that Mr. Brown, Allen Brown, the mine 
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committee chairman, disturbed you. Do you mean that he 
interfered with your talk to the men? A. To the extent 
that he told me—raised the issue that the case was properly 
handled and that they didn’t want me to handle any more 


* grievances for them and they didn’t want any more grie- 


vances handled in their mine unless Mr. Robinson, the gen- 
eral manager, was there. 
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I understood their objection was if Mr. Robinson had of 
been there he would have agreed with them that they had 
step-up or shift seniority. 

Q. Was Mr. Bias, president of the Union was he present 
at this meeting? A. Yes, he was. 

Q. Did you hear Mr. Bias make any statement concerning 
the shift-seniority grievance, do you recall? If you don’t 
why— A. I think I do, sir. 

Q. What did he say? A. I think he said the mines would 
go back in operation when the Company recognized their 
shift seniority. 


* * * * * * * * * * 


By Mr. Hardy: 


~ Q. Did Mr. Allen Brown say anything about going back 
to work? A. No, sir, he just raised the issue that the case 
wasn’t properly handled. 


e ° * * * * ° Sd * * 


By Mr. Hardy: 


_ Q. Then the next day, January 25th, you sent field repre- 
sentatives McCoy and Castle to the Hampton mines, and as 
I recall the testimony you gave them general instructions 
to get the mines back in operation, but that anyway they 
could that the Local Union was to be helped to take up shift 
seniority with management, is that about what you told 
them? A. I told them on the morning of the 25th to go to 
Westmoreland and contact the office of the Local Union and 
instruct the officers, instruct them to put the mines back in 
operation, and if they wanted to take up the question of 
shift seniority we would be glad to assist them in every 
way that we could, but due to the icy roads on the morning 
of the 25th they were unable to get there. They got as far 
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as Marmet, as I understood them, and then on the 26th 
they did go to Westmoreland. 

‘Mr. Castle and Mr. McCoy then gave them the informa- 
tion and instructed them to put the mines back in operation 
and their advice from me was that if we could help them in 
getting their shift seniority we’d be glad to assist them all 


199 
we could. 

Q. When you gave them that instruction about offering 
the assistance of the district to the Local, you didn’t 
mean, did you, to assist them in the strike? A. No, sir, 
assist them if we could help them get their shift seniority. 

‘Q. You mean any lawful way? A. Under the contract 
procedure, sir. 

'Q. Any contractually approved method of obtaining 
shift seniority you were willing to help them? A. Yes, 
sir. 


* * * * m * * * * * 
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By Mr. Hardy: 


Q. Is there any method by which the Local Union could 
obtain shift seniority at the Hampton mine except by 
striking? 

Tria] Examiner: When? As of when? 


By Mr. Hardy: 


'Q. Now or January 25th. A. Under the contract, the 
National Bituminous Coal Wage agreement, seniority, 
there is a provision in Section 7, I’m not sure—— 

Trial Examiner: Yes, I was going to ask you about 
Section 7. 
A. (Continued) Section 7 says in two- or three-shift op- 
eration in the mine the question of working on the various 
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shifts shall be left to the discretion of the contracting 
parties at the mine. 

'Now the contract gives them the contractual right to 
negotiate with management in reference to shift seniority, 
and under those procedures I advised them that if we 
could be of any help to them we would be glad to assist 
them in helping under the contractual rights that they had, 
of getting their shift seniority. 


* * * * * * * * * % 
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Q. Yes, sir. I believe you testified that Mr. Sutton and 
the bookkeeper represented the Company, but actually 
they were there to give testimony, weren’t they? A. No 
one give testimony in the case but Mr. Sutton. 

Q. Well, weren’t there statistics and— A. There was 
later on, there was some work records presented. 

Mr. Linville: Mr. Farley, what do you mean by “‘later 
ont’? During the same meeting? 

The Witness: At that mecting they asked for permis- 
sion to present the work records of hiring and rehiring 
men from the panel, and which they presented that later 
on, yes, and that was all done in the presence of the com- 
mittee. 


* * * - * * * * ° * 
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- Q. Did you believe that you as a representative of the 
District, had any obligation to see that the umpire’s deci- 
sion 
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under the contract was enforced, whatever it was? A. Yes, 
and we exercise that authority when we met those boys 
after the mines went down by instructing them and insist- 
ing that the mines be put back in operation. 
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'Q. After you learned of this strike did you tell the 
Local Union officers that the umpire’s decision was bind- 
ing and final upon them? A. I did, sir. 
~Q. Who did you tell that to? A. On the 23d I talked 
to the president, Mr. Cecil Bias, in his home about 6:40 
or 6:30, at which time I asked him for the meeting, and 
he said he would arrange a meeting for the 24th, and I 
had told him at that time, and then in the meeting on 
the 24th with about 50 or 60 members present, I again 
told them in that meeting. 
' Q. What did Mr. Bias say when you told him that he 
was bound by this umpire’s decision? A. I don’t think at 
that particular time that he made any comments. 
| Q. Did he indicate that he agreed with you or that he 
disagreed with you? A. Not to my knowledge, no, sir. 

Q. Neither way? A. No. 

Q. Did anyone in the District give you any instructions 
with 
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respect to what you were to do about this matter, or was 
it left to your own discretion? A. The only information 
that I received was from Mr. Neal and Mr. Lewis, telling 
me to get the mines back in operation and insist that 
the mine be put in operation. That is the general under- 
standing of the officers of District 17, that any time there 
is a work stoppage it is to drop everything and get into 
it and insist that the mine be put back in operation. 


* * * * * * * ae * * 


| Q. Did you subsequently advise Mr. Neal and Mr. Lewis 
that despite your request that the Local return to work, 
that they had not done so? A. Yes, sir. 

Q. Did you then receive any further instructions as to 
what you should do? A. They suggested sending some- 
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body over there tomorrow and keep on until they put that 
mine in operation. 


* * * * * 5 * ° me * 
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Q. It is nevertheless true that your requests, which I 
gather from your testimony you repeated several times to 
the Local officers that they put the mine back at work, were 
ignored by them? A. Yes, sir. 

Mr. Bias: We object to that question. 

Mr. Linville: We object. 

Trial Examiner: When the witness testifies that they 
were ignored, does the witness know what efforts, if any, 
the Local officers or committeemen may have made with 
respect to getting the mine back to work? 

Mr. Johnson: I asked him the question which assumed 
his knowledge. 

Trial Examiner: Are you in a position to know what 
efforts, if any—— 

The Witness: To my knowledge I don’t know. 

Trial Examiner: Do you know everything they did or 
did 
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not do in this connection? 
The Witness: No, sir. 
Trial Examiner: In other words, you are not competent 
to answer that question? 
The Witness: I was only. speaking of my knowledge, sir. 
Trial Examiner: Yes, sir, and you don’t know? 
The Witness: That’s correct. 


2 e 2 » * * * * ® ° 
Q. Was there any disagreement between you and the 


Local officers with respect to your instructions that they 
‘should put the mine back to work? A. The only way that 
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I could answer that would be by saying that the mines 
didn’t go back in operation. 

'Q. Did they ever express any disagreement with you, 
say that they didn’t believe you were right in what you 
were telling them to do? 
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A. The only thing that was said in the Local Union meet- 
ing on the 24th. 

Q. What was that? A. They seemed to—Mr. Brown 
said that they didn’t want to handle any more cases and 
they didn’t want any more cases handled at their mines 
unless Mr. Robinson was present, that if Mr. Robinson had 
been present that he would have agreed that they had 
step-up seniority, at which time I instructed the Local 
Union that I wasn’t handling cases with Mr. Robinson 
or either with Mr. Sutton, that I was handling the case 
with the Association, who represented the operators, and 
who was there on their side would be strictly up to the op- 
erator, as to who would be there, I had nothing to do with 
that. 

' Q. My question is: Did the Local officers ever say that 
they disagreed with your instructions to return to work? 
‘A. They never told me that, sir, personally, no, sir. 


° * * * e . * s * * 
215 
Emery McCoy 
a witness called by and on behalf of the Respondents, 
* * ° * s e * s & * 


Direct Examination. 
By Mr. Boiarsky: 


Q. State your name. A. Emery McCoy. 
Q. By whom are you employed, Mr. McCoy? A. By 
District 17 of the United Mine Workers of America. 
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Q. In what capacity are you employed? A. Field rep- 
resentative. 

Q. Who pays your salary? A. District 17 of the United 
Mine Workers of America. 

Q. Who employed you? A. Raymond O. Lewis. 

Q. How long have you been a field representative? A. 
Approximately 10 months. 

Q. Were you a field representative during January 
and February of 1956? 
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A. I was. 

Q. Are you familiar with the work stoppage at the Hamp- 
ton mine of the Westmoreland Coal Company? A. Partly. 

Q. State whether you received intructions from anyone 

‘at District 17 concerning that work stoppage? A. On Jan- 
uary 25th, Mr. Farley, the chief field representative, in- 
structed representative Castle and myself to go to Madison 
and over to Hewlit—maybe I’m wrong on that Hewlit, it’s 
Hewlit Creek—and contact the officers of the Westmoreland 
Local Union. 

Now by the reason of him instructing me to go to Madi- 
son one of the secretaries who lives at Madison, and I was 
a new man and he’d tell me where the Creek was at. 

Q. Did any of the officers of the Local Union live on 
Hewlit Creek? A. The president lives along the mouth 
of Hewlit Creek. 

Q. What instructions did Mr. Farley give you, Mr. Mc- 

' Coy, with reference to the work stoppage? A. Go over 
and contact the officers of the Local Union and any of the 
members, and insist that they get the members back to work. 
Q. Well, did you go on the 25th? A. No, sir. 
Q. Why didn’t you go on that day? 
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_ A. We got as far as Marmet and there had been a snow- 
storm and the roads was so icy we couldn’t make it. 
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'Q. Well, what did you do on a later date with reference 
to contacting the Local Union officers? A. On the 26th Mr. 
Farley give us the same instructions. 

'Q. Now when you say ‘‘gave us,’? whom do you mean? 
A. Representative Castle and myself. 

-Q. Is that Bert Castle? A. Bert Castle. 

Q. All right, sir. Did you contact any of the Local Union 
officers on the 26th? A. Yes, sir, we contacted Cecil Bias. 
the president of the Local Union. 

~ Q. Will you state what your conversations were with Mr. 
Bias on that oceasion? A. Well, we had a lengthy conver- 
sation with Mr. Bias, we probably stayed at his house, oh, 
approximately two hours, I guess, and we discussed his 
work stoppage, of why he was out and why he would not— 
why the men would not go back to work. 

' Q. What did he tell you? A. He told us that he had a 
grievance handled, it went to the umpire, the umpire ruled 
against them, it was not the proper grievance for the um- 
pire to rule on, and that they would not return to work until 


it was straightened out. 
Trial Examiner: I don’t understand. You say it wasn’t 
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the proper grievance to rule upon. In other words, they 
disagreed with the umpire’s decision, is that it? 
The Witness: They disagreed with the umpire’s decision. 


By Mr. Boiarsky: 


' Q. Did they indicate to you on that occasion that there 
was any other grievance? A. They told us that the griev- 
ance that was handled and went to the umpire was not the 
grievance that should have been handled, that it’s purely 
a case of classification, that was the grievance that they 
told us that should have been handled. 
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Trial Examiner: What grievance are we talking about, 
Mr. McCoy? Do you know what grievance we are talking 
about now? 

The Witness: They told us that the grievance that Mr. 
Farley, chief field representative, had handled was not the 
grievance that was supposed to have been handled. 


By Mr. Boiarsky: 


Q. Well, did you talk on that occasion, on that day, with 
any other Local Union officer or member of the mine com- 
mittee at Westmoreland? A. Yes, sir. We come down to 
Ramage, then crossed the river and went up to Mr. 
Brown’s, chairman of the mine committee. 

Trial Examiner: Before we get to that I don’t know if 
the witness has told us what he told Bias, if anything. He 
told us what Bias told him, but he didn’t say what he told 
Bias. 


By Mr. Boiarsky: 
Q. State what you told Mr. Bias on the 
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26th of January. A. We told Mr. Bias that he would have 
to put his mines in operation. 


By Mr. Boiarsky: 
Q. Did you tell him anything else on that occasion? A. 


We told him that the mines would have to be in operation; 


Mr. Bias and the committee insisted on every occasion that 


I talked to them that they had approximately 25 different 


cases of seniority. 

Q. Are you referring now to shift seniority? A. To 
shift seniority. 

Q. Well now, after the 26th did you go back to—did you 
go back on any other occasion? A. On February 3d repre- 
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sentative Farley instructed representative Foley and 
myself—— 

' Q. What did they instruct you to do? A. He instructed 
us to contact the officers and have us to use their influence 
to get the mines back in operation. 

- Q. Did you talk on that day to any of the officials of the 
Local Union? A. Representative Foley and myself went 
to Madison—no, I’m wrong on that, we went to Danville, 
we went to Danville—— 
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: Q. Whom did you contact there? A. We contacted Mr. 
Linville, the secretary of the Local Union. 

_ Q. Was there any other Local Union member there at 
Mr. Linville’s home on that occasion? A. There was Mr. 
Hunter, I believe, Hunter. 

Q. To refresh your recollection was his name Opie 

Hunter? A. Opie Hunter, he was a pretty large man, he 
was formerly a mine committeeman, and there was another 
fellow there, I don’t know, he was some kind of a—well, he 
had a foreign name, I don’t know, I don’t remember what 
his name was. 
' Q. What did you tell them on that occasion? A. We 
talked to them about getting their mine—getting the mines 
back in operation, and they talked pretty favorable, they 
was friendly and they talked pretty favorable, but they told 
us that the membership wouldn’t—the membership nor the 
officers wouldn’t go against the committee, that they 
wouldn’t go against their committee. 

Mr. Johnson: I didn’t understand the witness. Accord- 
ing to my hearing he said they would go against the com- 
mittee and then they wouldn’t. 

The Witness: They would not. 

Trial Examiner: Would not go against the committee. 

Mr. Linville: Who told Mr. Foley? 

Trial Examiner: Who told you that? 
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The Witness: Who told Mr. Foley? 

Trial Examiner: You said you went to see Linville, Hun- 
ter and someone else, and then you said they talked 
favorably, but someone—or they all said that they wouldn’t 
go against the committee. Who said they wouldn’t go 
against the committee? 

The Witness: Mr. Hunter. 

Trial Examiner: Who is Mr. Hunter? Is Mr. Hunter an 
official of this Local? 

Mr. Linville: No, he’s not. 

The Witness: No, he is not an official, he was a former 
member of the Local Union, of the mine committee. 


By Mr. Boiarsky: 


Q. Well, in your conversation with Mr. Linville and Mr. 
Hunter and the unidentified person, what did you tell them 
with reference to going back to work? A. We insisted that 
they go back to work and that any of the grievances that 
they had, after they get their mines in operation why we’d 
handle the grievances. 

Q. Did you talk with any other Local Union officer on that 
day? A. Yes, sir, we went again to Mr. Bias’ home, the 
president of the Local Union. 

Q. What did you say to Mr. Bias on that oceasion, what 
‘was your conversation with him? A. Well, the conversa- 
tion was along the line of trying to 
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reason with him, trying to get him to get the men to return 
to work, and Mr. Bias he eventually told us he would do 
what he could, and in this conversation Mr. Foley asked 
Mr. Bias what he would do if he was president or the head 
man of a bunch of men and they would—— 

Trial Examiner: Bunch of what? 
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A. (Continued) The president or the head of a bunch of 
men, what he would do if they would not follow his instruc- 
tions, and his words was ‘‘I would get out.”’ 

Trial Examiner: Bias asked that? 

The Witness: Huh? 

Trial Examiner: You say Bias asked that? 

The Witness: Mr. Foley asked the question. 

Trial Examiner: Oh. 

The Witness: Mr. Bias answered the question. 


By Mr. Boiarsky: 


Q. Well, didn’t Mr. Bias on that occasion say whether or 
not he would or would not undertake to get the men to 
return to work? A. He didn’t say that he would not make 
an effort to get them back to work, but he did say that they 
would not go back to work until this dissatisfaction they 
had was made satisfactory. 

Q. Did he say anything about how the men felt? A. He 
said the men felt they had never gotten any satisfaction 
from anyone except an International commission. 

Q. Satisfaction about what, Mr. McCoy? 
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A. Any of their grievances. 


By Mr. Boiarsky: 


Q. Did Mr. Bias on that occasion say anything about 
whether or not the men would or would not listen to 
him? A. He said that the men would not listen to him. 

Q. Did you on that date contact any other Local Union 
officers? A. We contacted the chairman of the mine com- 
mittee, Mr. Brown. We went to his home again. 

Q. What did you say to him? <A. We talked to him 
along the same lines and insisted that he would do every- 
thing that he could to get the men back to work. 
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Q. Did you after February 3d contact any of the Local 
Union officers or the mine committeemen? A. On Febru- 
ary 4th representative Foley and myself was instructed 
to attend a Local meeting, Local Union meeting, at Madi- 
son, at the Boone County Courthouse. 

- Trial Examiner: You were instructed by whom? 

The Witness: Representative Farley. 


By Mr. Boiarsky: 


Q. What were you to do at that meeting? A. We was 
to insist and do everything that we could possibly do 
to get the men to return to work. 
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Q. Was that Local Union meeting held? A. It was. 

Q. Did you and Mr. Foley attend? A. We did. 

Q. What took place at that Local Union meeting? A. 
Mr. Bias, the president, he opened the meeting up and 
read a telegram from vice president Thomas Kennedy, 
vice president of the International Union. 

Q. Did Mr. Bias make any comment after reading the 
telegram? A. He instructed the men to return to work. 


By Mr. Boiarsky: 


QQ. Was any statement made at that meeting by either 

you or Mr. Foley? A. Mr. Bias, after he instructed the 
' men to return to work, asked Mr. Foley and myself if we 
had anything to say, and we both insisted that they return 
to work and we would handle any grievance that they 
might have. 

We outlined the procedure that we had to go through 
with and the question was asked if we could go back and 
handle the grievance of Hassell Woods, and we told them 
we could not handle 
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that grievance any mere, that that grievance, well, it was 
over with, because the umpire had done ruled on it and 
his decision was final. 

So they told us again they had possibly 25 shift-seniority 
grievances, and we told them that every grievance would 
be handled on its own merits. 

'Q. Was there any comment made on your statement to 
the membership? A. I don’t think there was. 

'Q. What took place after that at the Local Union 
meeting? A. I don’t remember the man’s name, but it 
was one of the members of the Local Union, he made a 
motion that all the men would meet at the Boone County 
Courthouse at 9:00 o’clock, and I’m not positive, I be- 
lieve it was on the—maybe on Monday of the 6th of Feb- 
ruary that they would meet at the Boone County Court- 
house and give evidence to a representative of the Na- 
tional Labor Relations Board, and that there would be 
a special meeting after they had given their evidence. 

Q. Did the meeting then adjourn? A. The meeting then 
adjourned. 

Q. Did you attend any meeting of the Local Union on 
February 6th? A. On February 6th representative Foley 
and myself again was instructed by representative Farley 
to attend the meeting and insist that they put the mines 
back—put that mine back in 
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operation, that is, that the membership would return to 
work. 

We arrived over at Madison along about 12:00 o’clock, 
I imagine, and they was in session. So there was some- 
thing that happened with the Board and they told them 
they’d have to come back the next day. 
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Q. What board are you talking about? A. The repre- 
sentative from the National Labor Relations Board. 

Q. Who made that announcement? Was it the presi- 

dent, president Bias? A. I talked to president Bias and 
Mr. Brown both, and I don’t recall which one of those 
made that statement. 
_ Q. Well, after the statement was made what happened? 
A. The men, after the statement was made, the men started 
to leave the room of the courthouse, and representative 
Foley asked to let him make a talk, he wanted to talk to 
the men. They had started to go out and he asked them 
to set back down, so there was some of them that set 
down, some of them stood up, but he spoke a few words, 
just a very few words, and someone out of the men says, 
‘‘Hell, let’s go,’’ and they all got up and walked out. 

Q. Did you have any further conversations with any 
Local Union officers or any committeemen between the time 
that the meeting broke up on February 6th and the time 
that the mine resumed operation on the 9th of February? 
A. No, sir, that was the last. 
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Q. When Mr. Farley instructed you and field represen- 
tative Foley to insist to the officers that they get the mem- 
bers to go back to work, what did you understand by that, 
by that instruction? A. Well, it was to use every effort 
that we had or that we could think of, anything we could 
do to try to persuade them to go to work, try to gct them 
to contact their men and ask their men to go to work. 

Q. Then by insisting, you interpreted that to mean re- 
quest? A. That’s right. 

Q. And that’s all you did do to carry out that instruc- 
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tion of Mr. Farley’s, was to request the officers to ask 
the men to 
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go back to work? A. We requested and we insisted, and 
every time we come in contact with them. 

| Q. In one of your answers you stated that you saw Mr. 
Bias, president of the Union, and had a two-hour conver- 
sation, and then went to see chairman Brown, the first 
time you went down but you didn’t testify as to what you 
told Mr. Brown. A. We talked to Mr. Brown and the con- 
ditions of his dispute, and we insisted that he use every 
effort he had to get the men to return to work. 

_Q. And he agreed to do that? A. No, he didn’t exactly 
agree. They left that impression that they was going to. 
_Q. You are talking about Mr. Brown? A. Talking about 
Mr. Brown. 

'Q. He left the same impression with you that Mr. 
Bias did? A. Yes, sir. 

_Q. And then when this unnamed, foreign-named indi- 
vidual said that there was a dispute between the committee 
and the officers you didn’t find that to be so? A. I don’t 
think I made that statement. 

| Trial Examiner: Did the witness say there was a dis- 
pute between the officers and the committee? I thought the 
witness testified that he spoke to Linville and Hunter and 
this unnamed individual on this occasion, and then he 
testified 


229 


that he—and then he testified that they talked favorably, 
and then I think he said that Hunter said they couldn’t 
go against the committee. 

Mr. Hardy: That the officers would not go against the 
committee. 
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By Mr. Hardy: 


Q. Is that what Mr. Hunter said? A. Yes. 

Trial Examiner: That the oficers—— 

The Witness: That the officers and the members would 
not go—— 


By Mr. Hardy: 


Q. Against the committee? A. (Nods.) 

Q. Was it your understanding then that the committee 
was the backbone of this work stoppage? A. Yes, sir, it 
was. 

Q. And led by Mr. Brown? A. I don’t know who it was 
led by. 

- Q. You know he was the chairman, do you not? 

Mr. Boiarsky: The witness has answered. 

Mr. Hardy: Well, I have asked him if he knows that he 
is the chairman of the mine committee. 

A. He is the chairman of the mine committee. 
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Charles A. Neal 
231 


a witness called by and on behalf of the Respondents 
(International-District 17), 


* * ° * * e * * * e 
Direct Examination. 
By Mr. Boiarsky: 


Q. State your name. A. Charles A. Neal, N-e-a-l. 

Q. Are you an ocer of District 17, United Mine Workers 
of America? <A. Vice president. 

Q. How long have you been vice president? A. Since 
May 2, 1955. 
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Q. Mr. Neal, were you familiar with a work stoppage 
that occurred at the Westmoreland Coal Company’s mine 
known as the Hampton mine in January and February of 
1956? A. I was. 

'Q. Did you at any time during that work stoppage at- 
tend a Local Union meeting? A. I did. 

'Q. Where was that Local Union Meeting held? A. In 
the courthouse at Madison. 

Q. On what date? A. January 31st. 

_ Q. If you know, state how that meeting had been called. 
A. Jim Farley went to Madison, contacted some of the 
officers of the Local union, and took with him notices for 
a special 
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meeting. If I remember correctly he contacted first Mr. 
Linville and talked to him about it at his home, and the 
meeting was called for the next day, which was the 31st. 

Q. About how many members of the Local Union at- 
tended that meeting? A. I’d say 40 or 50. 

' Q. Were you accompanied by any other employees of 
the District, of District 17? A. Mr. Foley and Mr. Castle. 

Q. They were at the meeting with you, were they? A. 
They were. 

Q. Did you talk to the members of the Local Union at 
that meeting? <A. I did. 

Q. About how long did you talk to them? A. I’d say 
around 40 minutes. 

Q. What did you say to them? A. I told them that 
they should put the mine back in operation. There was 
quite a little discussion about the umpire’s decision dur- 
ing my conversation and some one would ask some ques- 
tion about the umpire’s decision, and I told them that the 
‘umpire’s decision was final and binding and I was in- 
structing them to put the mine back in operation. 
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Q. Did you make any statement to them on that occa- 
sion about the seriousness of the situation? 
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A. I did. 

Q. What did you tell them? <A. I told them that it was 

the policy of the United Mine Workers that we would have 
no unauthorized work stoppages if we could prevent them, 
and it also was the policy of the United Mine Workers 
to get in on one of them and put them back to work as 
quickly as possible if they did have one, that they were 
causing the men to lose work unnecessarily, causing undue 
‘hardships on the District and the International Union. 
' Q. Did you make any statement on that occasion to them 
concerning the interests of the International Union and 
District 172? A. Yes, sir. I told them that it was to the 
best interests of the International Union and District 17 
‘to put the mine back in operation immediately. 

Q. And— A. And to continue their strike further would 
be against the best interests of the membership, the Dis- 
trict and the International Union. 

Q. Was there any comment made either by any Local 
Union officer or any committeeman? A. No, sir. In that 
meeting nobody wanted to take a position on anything, 
none of the officers or their committee seemed to want to 
take a position on anything, they kept quiet, the officers 
and the committeemen did. 
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There was one committeeman that wasn’t in that meet- 
ing—— 

Mr. Boiarsky: Off the record? 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 
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By Mr. Boiarsky: 


Q. Mr. Neal, I hand you General Counsel’s Exhibit 
Number 2-A, and refer you to page 124, which deals with 
seniority, and I will direct your attention to the para- 
graph on that page numbered 7, and ask that you read it 
to yourself. ; 

Are you familiar with that provisions of the contract? 
A. I am. 

Q. During the time that you have been vice president 
of District 17, has there been any occasion in which you 
participated or of which you have knowledge, where there 
has been a shift-seniority agreement worked out between 
the employees of a mine and the mine ownership of that 
mine? A. Yes, sir. 

Q. Will you state where that took place? A. That took 
place at Red Jacket, West Virginia, the Number 17 mine 
of the Red Jacket division of Island Creek Coal Com- 
pany. 

Q. Now is that mine, Island Creek Coal Company mine, 
located within the area of District 17? A. Yes, sir. 

Q. To what extent did you participate in that agree- 
ment? 
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A. Well, the history of those meetings, the company and 
the committee had several meetings, and the committee 
contacted me and told me they were getting nowhere and 
asked me if I would sit in on their next meeting. 

Q. What committee was that? A. That was the mine 
committee. 

-Q. At— A. At 17 mine, Local Union 1010, Red Jacket. 

I told them that I would sit in on the meeting if both 
sides requested by sitting in on the meeting, and at a 
later date I received a telephone call from Jack Barlett, 
who is labor relations man for Island Creek Coal Com- 
pany, asking me if I would sit on the meeting. 
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The meeting was arranged, I did sit in on the meeting, 
and a shift-seniority agreement was worked out. 
' Q. Was that agreement placed in writing? A. It was. 
_ Q. Did either District 17 or the International Union exe- 
cute that agreement? A. They did not. 


Mr. Boiarsky : I ask that the reporter mark for 
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indentification the paper headed ‘‘Memorandum, April 7, 
1956,”’ as Respondents’ International Union Exhibit 
Number 2. 

(Thereupon, the document above referred to was marked 
Respondents’ International Exhibit No. 2 for identification. 


By Mr. Boiarsky: 


Q. Mr. Neal, I hand you what has been marked for iden- 
tification as Respondents International’s Exhibit Number 
2, and ask you if that is the instrument about which you 
have just testified. A. It is. 

Mr. Boiarsky: We now offer for the record Respondents’ 
International Exhibit Number 2, and asked that it be re- 
ceived in evidence. 

Mr. Johnson: We object on the grounds that it is not 
material or relevant. 

Mr. Hardy: General Counsel also objects on the same 
grounds. 

Trial Examiner: What is the materiality of this, sir? 

Mr. Boiarsky: It is evidence of the fact that under the 
contract and within the terms of the contract a local union, 
on behalf under paragraph 7 of the 1955 agreement, and 
demonstrates that under agreement and under the particu- 
Jar paragraph where shift seniority is involved, that it is 
a matter for the membership at the local level to work out 
an agreement, 
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and that such an agreement does not change the terms of 
the 1955 agreement, and it has materiality, we say that it is 
material and relevant in this case not only for the reasons 
stated, but to demonstrate what was done in this particular 
case under the evidence adduced, that what was done in this 
particular case under the evidence adduced does not in any 
wise add to, change, or delete the terms of the 1955 agree- 


ment, but falls within the purview of Section 7 of the sen- 
iority provisions. 
Trial Examiner: Objection overruled. Received. 
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Tria] Examiner: Gentlemen, I am going to reconsider my 
ruling on this exhibit, too. I will sustain the objection and 
vou can put this in the rejected-exhibit file, sir, if you like. 

'(Thereupon, the document previously received as Re- 
spondents’ International Exhibit No. 2 was rejected.) 
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Raymond O. Lewis 


a witness called by the Respondents (International- 
District 17) 


+ * * * * & wy * * * 
Direct Examination. 
By Mr. Boiarsky: 


'Q. State your name for the record, please. A. Raymond 
©. Lewis, president of District 17, United Mine Workers 
of America. 
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Q. Were you familiar with a work stoppage which oc- 
curred at the Hampton mine of the Westmoreland Coal 
Company in January and February of 1956? A. Yes, sir. 

Q. What instructions, if any, did you give to the members 
of 
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District 17’s staff with reference to that work stoppage? 

A. To get the mine back into operation as soon as possible. 

Q. Were those instructions given on one or more than 
one occasion? A. More than one occasion. 

- Q. How frequently were those instructions given? A. 

As the occasion arose to make them necessary. There was 

no regular interval. 

Q. Were they given on a daily basis? A. Well, during 
_ the period of their work stoppage on every work day I 
- would say I devoted at least an hour’s time for discussing 
the situation at Westmoreland and trying to figure out what 
new steps could be taken, and whether to send somebody 
over there or whether not to send somebody over there, 
or what other angles to work on, but the standing instruc- 
tion was to do everything possible to get that mine back into 
operation at the earliest possible date. 

Q. Did you, during the work stoppage, have any conver- 
sations with any representatives of the Kanawha Coal Op- 
erators Association? A. Yes, sir. 

Q. Can you state what those conversations were and with 
whom? <A. I believe that I talked to Mr. Harry Kennedy, 
executive secretary of the Association, on the 24th. He 
called to know what was happening in the Westmoreland 
situation, and I told him 
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at that time that Mr. Farley had a meeting scheduled over 
there for that afternoon and was already on his way over 
there. 
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Some time around the end of January, I’m not positive 
as to the date, he called again to know if there was any 
further development over there. We discussed the situa- 
tion briefly as to what could be done or what couldn’t be 
done, and it was more or less of a general routine inquiry 
from Mr. Kennedy as to whether we were making any 
headway on getting things straightened up. 

I think that is the only time I talked to the Association, 
to the best of my knowledge. 

Q. Mr. Kennedy inquired as to whether or not there was 
any headway being made, and what did you reply? A. I 
told him that we were doing everything we can, we had 
somebody over there practically every day, usually more 
than one person over there; that we were doing everything 
within our power to persuade the men to go back to work, 
that we didn’t feel that we had made very much headway 
but we were continuing to do everything within our power. 

Q. Did you at any time after the work stoppage occurred 
on January 27th, have any conversation with Mr. W. A. 
Boyle of the International Union’s office? A. After July 

7th? 

Q. After January 23d. A. The 23d? Yes, on January 
24th Mr. Boyle called me in the 
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afternoon and he told me that Mr. Linville, the recording 
secretary of Local Union 9735, had called him and de- 
manded that a commission be sent in there, to help them to 
overrule or reestablish shift seniority. Mr. Boyle told me 
that he had told Mr. Linville that an umpire’s decision was 
final and binding and that neither he nor a commission nor 
‘anyone else in the Mine Workers’ organization could over- 
‘rule an umpire’s decision, and that they could see no useful 
‘purpose being served in sending a commission in at that 
time. 
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Q. Did you, during the work stoppage at Westmoreland, 
have any conversation with any officials of the Westmore- 
land Company concerning the work stoppage? A. Yes, sir. 

Q. Who? 


* * * * e e * 
A. Westmoreland Coal Company, yes, sir. 
By Mr. Boiarsky: 

Q. With whom did you have the conversation? A. I 
‘talked with Mr. Gallagher on three different occasions, and 
I talked with Mr. Humphrey 
- Q. Who is Mr. Gallagher? A. Mr. Gallagher is, to the 
best of my knowledge, is the vice president in charge of 
operations. I’m not certain of that title, but that is my 
understanding. 
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Mr. Boiarsky: May we have from the Company what 
Mr. Gallagher’s title is, please? 

Mr. Hardy: Vice president, Westmoreland Coal Com- 
pany, W. A. Gallagher. 


* * a * 


By Mr. Boiarsky: 


Q. Who is Mr. Humphrey? A. Mr. Humphrey is another 
official of the Westmoreland Coal Company. 

Mr. Boiarsky: May we have Mr. Humphrey’s title? 

Mr. Hardy: E. P. Humphrey: 

Mr. Johnson: He is also a vice president. 


By Mr. Boiarsky: 


Q. Will you give us the conversations that you had with 
these officials of the Westmoreland Coal Company? AL 
I can’t cite the exact dates, but I can come close to them. 

On January 23d Mr. Humphrey called and advised that 
the operation down at Hampton mines was down, and I 
' told him that I had already been advised on that matter 
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and that Mr. Farley was over at Westmoreland at that 
time in an attempt to get the mine back to work. I did not 
know what the trouble was or anything as yet. 
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The next conversation with Mr. Gallagher was either 
one or two days later—no, it had to be the next day, the 
24th, because I had told Mr. Gallagher that a meeting 
was scheduled at Westmoreland. He had called up to find 
out if they had made any progress and I told him that a 
meeting was scheduled for that afternoon and there was 
little or nothing more than that that was said. 

On January 30th Mr. Humphrey called me, and during 
the course of his conversation—and I believe that his 
main purpose in calling at that time was to tell me that 
the Westmoreland Coal Company was very seriously 
considering suing the United Mine Workers because of 
the work stoppage at the Westmoreland mine, and that 
was the main item of this conversation. 

A couple of days later Mr. Gallagher called again, 
more or less checking on the situation, and in the course 
of the conversation he asked if there was any possibility 
of a commission coming in—— 

Q. What kind of a commission were you talking about? 
A. A commission from the International executive board, 
and I told him that no plans had been made toward hay- 
ing a commission come in, that I personally could see no 
reason for one coming in, and that I didn’t think that one 
could serve any more useful purpose than the District 
was serving at that time. 

I told him that our previous experiences with com- 
missions 


248 


had not been too happy, and he rather agreed with me 
that it was not happy as far as he was concerned either. 
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Trial Examiner: May I interrupt to straighten out one 
identification of names? 

I think, Mr. Lewis, when you testified to a conversation 
on January 23d I think you said Mr. Humphrey called—— 

The Witness: No, Mr. Gallagher on January 23d. 

Trial Examiner: Then you later said it was Gallagher 


who called. 


The Witness: Gallagher called on the 23d and 24th, and 
Mr. Humphrey on the 30th, and two or three days later 
Mr. Gallagher again called. 

Trial Examiner: All right, sir. 


By Mr. Boiarsky: 


Q. Mr. Lewis, will you explain what an International 
commission is and when it gets into a dispute case? A. 


That is a rather difficult question to answer, Mr. Boiarsky, 


unless you will allow me to clarify the position and the re- 
sponsibilities of the International executive board. 

Q. Well, suppose you state it in your own way. A. All 
right, sir. 

The International executive board is a group that con- 
trols the administrative activities of the United Mine 
Workers. Each district of the organization is entitled 
to a board member, a member of the International board. 
The three national officers 
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are elective and this board, composed of a representative 
from each district, is in charge of the administrative ac- 
tivities of the United Mine Workers. 

They have original jurisdiction in matters involving con- 
stitutional interpretation, membership, and a number of 
the other business activities of the organization and the 
inter-organizational rules and regulations for the internal 
governing of the organization. 
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| When a dispute comes up in any district or local union 
involving that inter-organizational regulation, a group of 
two, three, four, depending on the circumstances, board 
members, are sent out to investigate the dispute. They 
make a report 
' Q. At whose—if I may interrupt you, at whose instance 
are they sent out? A. At the instigation of the chairman 
of the board. 
| When matters come into the office of the International 
officers any one of the three, who are also members of 
the board, any matter that indicates a dispute on an inter- 
organizational matter indicating that a dispute has arisen 
and it is something that the International officers cannot 
resolve themselves, they form a commission of Interna- 
tional board members. 

Q. Does the International Commission or is the Com- 
mission assigned at the invitation of the districts or the 
International Union? 
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A. As I mentioned a moment ago, it is a rather involved 
subject, and there are two kinds of commissions. 

This first commission, the one I have been talking about 
now, deals exclusively with inter-organizational operations 
and the functioning of the United Mine Workers. 

Now then there is another type of commission. The 
board members, members of the International board, are 
not contract-enforcement men; their duties are with the 
administration of the organization, administrative affairs 
of the organization. However, on occasion, where a situa- 
tion such as this at Westmoreland arises and the district 
has exhausted every means at its disposal to settle the 
question, the district can call upon the International of- 
ficers to send a commission of board members out to as- 
sist them. 
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It oftentimes works up to the point where the district 
officials have exhausted every means at their disposal, 
‘there is antagonism between them and the members of the 
Union and the coal company involved, and everybody has 
heard all the arguments that they all have, and you are 
just stopped on dead center. 

In those eases it is oftentimes helpful to have a com- 
mission come in which will bring new faces, new ideas, 
new expression of ideas, new blood into the situation, and 
everybody else is worn down, and maybe they can make 
a settlement there where nobody else could. 
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Now, those commissions have no more authority than 
the district has, they are assigned in here at the invita- 
tion or request of the district. It is not a part of the 
regular duties of the International board to serve on com- 
missions adjudicating grievances under the contract. 

Q. From your experience, Mr. Lewis, is it always a 
- good thing or is it sometimes a bad thing to have an Inter- 
national commission come into a dispute? A. In some 
eases it is a good thing and in some cases it is a bad 
thing; it depends entirely on the circumstance of the indi- 
vidual case. 

Q. Would you explain why you say that sometimes it is 
a bad thing? A. Yes. Each district has a board mem- 
ber, a member of the International Board; they don’t 
serve in their district as International board members 
when they are assigned to a commission to deal with the 
administrative affairs of the organization, they always 
serve outside of their own district. When they are not 
working for the International they work in the district 
in which they are located or for any purpose they may be 
used for. 

When they are called upon to go into another district 
on a matter such as this case that is under discussion here 
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now, they go in there for one purpose, to get the mine back 
to operation, and they oftentimes are inclined to do things, 
take 
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positions that they will not be called upon to live with in 
the future. 

In other words it is a sort of hit-and-run affair, they 
go in and get the mine back to operation, and they don’t 
eare what kind of pitfalls there are after they get it back 
to operation, that’s what they’re in there for and they are 
not too particular about what is going to happen after 
their commission has been dissolved. 

‘The mine goes back to work and their commission is 
dissolved. 

Q. If the commission is unsuccessful in settling the dis- 
pute or in having the mine return to work, does the commis- 
sion have any authority to compel the men to return to 
work? A. The commission has no more authority than the 
district president, Mr. Boiarsky. 

_Q. What would the commission do in the event that it 
was unsuccessful in bringing about a return of the men 
to work? A. The only thing they could do would be to 
report back to the chairman of the International executive 
board and it would then be scheduled for the next meeting 
of the International board to take action to see what should 
be done. 

Q. Do the procedures attendant upon a commission’s 
servicing a dispute take a short time or a long period of 
time? 
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By Mr. Boiarsky: 


| Q. That is, in the event that the commission is unable 
to bring about a settlement of the matter which has occa- 
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sioned the walkout. A. If the commission is unsuccessful 
in getting the mine back in operation—we are talking about 
this one type of commission now, if they are unsuccessful 
in getting that mine back into operation the only recourse 
left to them is to report to the chairman of the Interna- 
tional executive hoard their failure, and recommend that 
the group be called in before the International board at 
its next session, and that depends upon the time of the year. 

It may take a long time or it may take a few days; it just 
depends entirely on when the next board meeting is 
scheduled. 


* ™ 8 * ° e s * * * 
By Mr. Boiarsky: 


Q. Are there any other bad effects of having a commis- 
sion, International commission come into a dispute? 
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A. Well, other than the one I mentioned a few moments 
-ago, Mr. Boiarsky, where the commission is not fully ac- 
-quainted with all the local details and the local procedure, 
and they are incluined to concentrate their full efforts on 
getting the mine back into operation regardless of the 
after-effects of their action. 

The only other bad effects are that the International 
executive board is not a contract-enforcement agency and 
the national officers look with disfavor upon the district 

president who attempts to utilize the services of the In- 
ternational executive board too often in handling mine- 
committee cases. 

Q. State whether or not the effects—state whether or 
not it affects the ability of the district to persuade or urge 
the men to return to work to have an International commis- 
sion come into a dispute? A. Yes, we have noticed that 
condition in two or three places in the Kanawha field. 

There have been two or three operations in the Kanawha 
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field over a period of several years where International 
commission have been requested by the district on a number 
of occasions and the result has been that in those particular 
locations the local unions have developed the attitude that 
they don’t have to pay any attention to the district officials 
in the handling of grievances, and that they can get an In- 
ternational commission in any time they want to. 
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‘Trial Examiner: In other words would you say it under- 
mines the authority of the district? 

iThe Witness: It would undermine the authority of the 
district. 

‘Trial Examiner: In handling normal situations? 

The Witness: Yes, sir. 


By Mr. Boiarsky: 


Q. Mr. Lewis, during the work stoppage at Westmore- 
land, did you on any one or more occasions talk to members, 
any members of the Local Union? A. After the work 
stoppage had been in effect for several days, hardly a day 
went past without two or three individual members calling 
in and wanting to know when they could go back to work, 
what was being done, and expressing dissatisfaction with 
the situation over there. 

Only once did I talk with a Local Union officer over the 
telephone. The individual members, I didn’t keep track 
of their names, didn’t even ask them at that time usually, 
and my standard answer to them was that until such time 
as they were ready to get up in the meeting and speak their 
piece about their dissatisfaction it didn’t do any good to 
ery on my shoulder because I was doing everything I could. 
It was up to them to help us. 

Q. In any of those conversations was there anything 
stated to you about District representatives being present 
at any meetings of the Local Union? 
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A. Yes. 

Q. Do you recall about when those conversations took 
place? A. One conversation was on January 30th, that was 
the same day that I talked to Mr. Humphrey—I beg your 
pardon, I am wrong on that—it was the day that Mr. 
Kennedy sent the telegram to the Local Union requesting 
them to return to work. 

Mr. Linville, the recording secretary of the Local Union 
called me after he had received his copy of that telegram, 
and he talked to me in regard to that umpire’s decision. 
He expressed dissatisfaction with the way the case had been 
processed, and I told him at that time that the umpire’s 
decision was final and binding under the contract. 

From that subject we changed over and discussed the 
possibility of getting the mine back to work. He told me 
that in his opinion if the District would call a meeting 
at Westmoreland that there was a possibility we might be 
able to get the mine back to work and as a result of that 
conversation I asked Mr. Farley to post notices for a meet- 
ing to be held on January 31st. 

Q. Were there any other occasions when you had tele- 
phone conversations with employees at the Westmoreland 
mine? A. Yes. 

Q. Concerning the presence of District representatives 
at the Local Union meetings? 
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A. Yes, sir. About February 7th and February 8th, I 
believe, the men who worked at the Westmoreland mine 
when it was working called me and told me that there was 
dissatisfaction in regard to the umpire’s decision on the 
_ seniority case, that they were having a meeting over there, 
that the National Labor Relations Board man had been 
over there and taken statements, and that they were having 
a meeting, and that they believed that if the District repre- 
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sentatives would stay out of the meeting—and I believe 
it was to be held on February Sth or the 9th, I’m not sure 
which—that if the District representatives would stay out 
of those meetings or that meeting, that they believed the 
men would go back to work. 

Q. Mr. Lewis, I will ask you whether or not during the 
period of the work stoppage you either sent a telegram or 
caused a telegram to be sent to the Local Union officers and 
the mine committee at Westmoreland? A. Yes, sir. If 
my memory serves me correctly I sent a telegram to the 
officers of Local Union 9735 on January 30th. 

Mr. Boiarsky: I ask that the reporter mark for identifi- 
eation telegram dated January 30, 1956, as Respondents’ 
International Exhibit 3, consisting of eight telegrams. 

(Thereupon, the documents above referred to were 
marked Respondents’ International Exhibits Nos. 3-A 
through 3-H for identification.) 


ae * * * e * * ” * * 
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By Mr. Boiarsky: 


'Q. I hand you what has been marked for identification 
as Respondent International Union’s Exhibit 3, consisting 
of eight telegrams, bearing the date January 30, 1956, and 
bearing the typewritten name of R. O. Lewis, president, 
District 17, UMW of A, and ask you to examine these copies 
and state whether or not those are the telegrams which 
you sent to the individuals named in each of the telegrams? 
A. They are. 

Mr. Boiarsky: May we have a stipulation that these 
telegrams were received by the various persons to whom 
they are addressed? 


& * a * e . e od * e 


Trial Examiner: All right. 
Mr. Boiarsky: We now offer Respondent International’s 
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Exhibit 3 for identification, and ask that it be admitted in 
evidence. 
Trial Examiner: Received. 
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(The documents previously marked Respondents’ Inter- 
national Exhibits Nos. 3-A through 3-H for identification 
were received in evidence.) 


By Mr. Boiarsky: 


Q. You testified you had a conversation with Mr. 
Humphrey of Westmoreland Coal Company. I am not 
certain whether or not you stated what that conversation 
was. Will vou state the substance of your conversation with 
Mr. Humphrey? 

Mr. Johnson: I believe he testified about that. A. I 
think I have made the statement that in my opinion the 
primary reason for him calling me was for him to advise 
me that the Company was very seriously considering suing 
the United Mine Workers. As a matter of fact, apparently 
action had already been taken by the Company in reporting 
the case to the National Labor Relations Board because 
we received in the next day’s mail a copy of the notice 
from the Board. 

Q. Did you in your conversation with Mr. Humphrey 
advise him concerning any telegrams? A. Yes, that tele- 
gram, that went out on the same day that he called, only 
earlier in the day. 

Trial Examiner: By telegram you are referring to Re- 
spondents’ Exhibit 3-A through 3-H, is that correct, sir? 

The Witness: This one? 

Trial Examiner: Yes. 

The Witness: Yes, sir. 
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By Mr. Boiarsky: 


Q. What did you tell him with reference to those tele- 
grams? A. I just told him they had been sent out to all the 
Local Union officers and committeemen. He asked for a 
copy and IJ told him that it probably would be better not 
to, because of his expressed attitude and after the possi- 
bility of suing the organization. 


* * . & * ® ° * * & 
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By Mr. Hardy: 


Q. Was it your opinion, Mr. Lewis, after studying this 
case and discussing it with Mr. Farley, Mr. Foley, Mr. 
Castle, Mr. Neal, Mr. Boyle, that the mine committee and 
the mine-committee chairman were the ones who were 
forcing this strike? 

Mr. Boiarsky: Objection. 

Trial Examiner: Overruled. You can answer the ques- 
tion, sir, if you can. A. I think that in my opinion the 
officers and the committee of the Local Union contributed 
toward causing the strike, but they were not the sole con- 
tributors, as evidenced by the fact that probably 140 other 
men were out of work at the same time. I cannot point my 
finger at any one man over there as being responsible. 


* * s * * 4 ° * * * 
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Q. Let me ask you this, then: Did the District consider 
that the umpire’s decision was final and binding? A. Yes, 
sir. 

Q. So far as the Woods and Hager grievances were 
concerned? <A. Yes, sir. 

_Q. And do I understand that your instructions were that 
the Local Union be advised of that fact? A. Yes, sir. 
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Q. And for that reason your instructions were that the 
Local Union officers should use their influence to put the 
men back to work? <A. Yes, sir. 


By Mr. Johnson: 


Q. Mr. Lewis, isn’t it true that at the time of this work 
stoppage involved in this case, the relations between the 
District and the Local Union had become somewhat 
strained? A. It had been strained for some considerable 
period of time, Mr. Johnson. 
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Q. Was there any formal action taken by either the 
District or the International by which a determination was 
‘made that the action of the Local in causing this work 
stoppage was reversed? 


* * * * * * * a 
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The Witness: The witness who testified here yesterday, 
Mr. Trial Examiner, stated that the Local Union did not 
vote to strike that mine, there was no vote taken to return 
the mine to work. The action that the District took to 
reverse was the action of the men in closing the mines 
down. 


By Mr. Johnson: 


Q. Was such action as the District did take considered to 
be under Section 3 of Article VI of the constitution which 
I have just read? A. At the time the District took action 
to get the mine back to work we didn’t stop to read the 
constitution, we went out and told the men to put the mine 
back to work and did everything at our disposal to get 
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them back, and I cannot cite any specific provision in the 
contract that prompted us to take our action. It was in 
line with general policy, probably, in this case. 


. * ° * e * * * « ° 
285 
Redirect Examination. 
By Mr. Boiarsky: 


'Q. Mr. Lewis, I ask you whether or not you deemed it 
necessary in the work stoppage that existed between 
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January 23d and February 9th at Westmoreland to invoke 
any of the matters about which Mr. Johnson asked you in 
the constitution? 


* * * * * sd e * * s 


A. No charges were filed against the officers of that Local 
Union because we could not take the position that the 
officers of the Local Union were solely responsible for that 
strike when all of the 150 men employed at that mine were 
also participating in the strike. We couldn’t make goats 
out of the officers and sheep out of the other men, so no 
charges were filed against any individual in that Local 
Union. 

The reversal of the action of the Local Union, the only 
action taken by the Local Union apparently was on an 
individual basis to close the mine down. All the men 
participated in it and therefore there was no official action 
of the Local Union voting to close the mine down or any 
committee of the Local Union voting to close the mine 
down, and our action in reversing that was to use our 
influence to get the mine back into operation on the same 
basis that the Local Union and its members closed it down. 
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C. V. Robertson 


a witness called by and on behalf of the Respondent 
(Local), 
2390 


* * * * * ° e * * * 


Direct Examination. 
By Mr. Bias: 


Q. Mr. Robertson, what is your position with Local 9735? 
A. At the present time its mine committeeman. 

Q. At any time was you ever asked by any officers of 
Local 9735 to quit work? A. No. 

Q. Was you ever asked to return to work by any officer of 
Local Union 9735? A. Yes, sir, I was. 


* * * * Ld * * * * * 
Jimmy Ryan 

a witness called by and on behalf of the Respondent 

(Local), 

2 a * * * * e * * e 


Direct Examination. 
By Mr. Bias: 
Q. What is your position, Mr. Ryan? 
291 


Trial Examiner: Would vou please state your full name? 
The Witness: Jimmy Ryan. 

* * ° * * ® s * * 2 
Trial Examiner: Do you have any position in the Union? 
The Witness: No, sir. 

Trial Examiner: Are you an employee of Westmoreland 

Coal Company? 

The Witness: Yes, sir. 
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By Mr. Bias: 


'Q. At any time was you asked by the Local officers of 
Local Union 9735 to cease work? A. Not to my knowl- 
edge, no, sir. 

' Trial Examiner: Were you working on the day of the 
work stoppage that we are talking about in this case? 

_ The Witness: Yes, sir. 

Trial Examiner: You reported for work that day? 


The Witness: Yes, sir. 

Trial Examiner: You didn’t actually work, did you? 
_ The Witness: No, sir. 

Trial Examiner: How did it come about that you didn’t 
go to work? 
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The Witness: Well, the rest of the men went home and I 
went with them. 
Trial Examiner: Anything further? 
By Mr. Bias: 
Q. Were you asked at any time to return to work? A. 
Yes, sir. 





* ° ® * * 
Cross-Examination. 
By Mr. Boiarsky : 
Q. Who asked you to return to work? A. The president 
of the Local. 


e * e * a e & * * e 
Cross-Examination. 
By Mr. Hardy: 


- Q. Mr. Ryan, on the day of the strike, January 23d, 
didn’t you go in to Mr. Robinson’s office? A. No, sir. 
Q. With the mine committee? A. No, sir, I’m not on 
the mine committee, wasn’t on it at that time. 
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Q. You weren’t on it then? A. No, sir. 

Q. You are not on it now? A. No, sir. 

Mr. Hardy: No further questions. 

The Witness: I do want to state this: At the time that 
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this case was tried, when it was first diseussed, I was on 
‘the mine committee; after that I was no more on it. 


By Mr. Hardy: 


Q. You weren’t on it on January 23d, were you? A. No, 
sir. 

Q. But you were on it when the grievance was first filed? 
A. When it was first filed and when it was first taken up 
in the first meeting I was on the mine committee; after that 
I resigned as a mine committeeman. 


* ” * * * a * 


Benjamin Workman 


a witness called by and on behalf of the Respondent 
(Local), 


Direct Examination. 
By Mr. Bias: 


Q. What is your position 

Trial Examiner: Please state your full name and 
address. 

The Witness: Benjamin Workman, Danville. 

Trial Examiner: Are you employed by the Westmoreland 
Coal Company? 

The Witness: Yes, sir. 

Trial Examiner: Were you employed by Westmoreland 
Coal 
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Company during the period of the work stoppage that we 
are discussing in this case? 

The Witness: Yes, sir. 

Trial Examiner: Are you a union member? 

The Witness: Yes, sir. 

Trial Examiner: Are you an official or a committeeman 
of the Union? 

The Witness: I am vice president. 

Trial Examiner: Vice president? 

The Witness: Yes. 
| Trial Examiner: Were you vice president at the time 
when the men first walked out? 

The Witness: Yes, sir. 

Trial Examiner: All right. 


By Mr. Bias: 


Q. At any time was you advised to cease work by any 
of these other officers of the Local Union? A. No, sir. 
Q. Were you advised to return to work? <A. Yes, sir. 


Cross-Examination. 


By Mr. Johnson: 


' Q. Were you a member of the mine committee on the 
23d when this strike began? 
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A. No, sir. 
' Q. Were you an officer of the Local Union at that time? 
A. Yes, sir. 
Q. You were vice president? A. Yes, sir. 
| Q. Did you work on the 23d? A. No, sir. 
Q. Why didn’t you work? A. I happened to be on the 
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‘second shift and the men had already come back, so I just 


didn’t report. 
Q. Did you have any discussion with anybody as to why 
the mine was on strike. A. No, not that particular day. 


* * * * % @ ° * * * 
301 
W. A. Boyle 
a witness called by and on behalf of the Respondent, 
* e « . . * * ° ° ° 
Direct Examination. 
By Mr. Boiarsky: 


Q. State your name. A. W. A. Boyle, B-o-y-l-e. 

Q. Are you sometimes called ‘‘Tony Boyle’’? A. Yes, 
sir. 

Q. What position do you hold at the present time with 


- the International Union, United Mine Workers of America? 
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A. I’m Assistant to the President of the International 
Union, John L. Lewis, and a member of the International 
Executive Board. 

Q. Will you state generally what your duties are as 
Assistant to the President of the International Union? 
A. Well, my duties are quite numerous and general, and 
they change from day to day. The duties of an Assistant 
to the International President of this Union cannot be 
confined to any one job, but I think, perhaps, what you’re 
specifically interested in would be the contract features I 
handle in my office. 

Now, all of the contracts negotiated between the Coal 
Company’s Association, that is a division of my office, and 
all of those are held in there, and all matters pertaining to 
those contracts come before my office, or come to my office. 
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-Q. Did you, at one time—were you, at one time, a coal 
miner? A. For many years, yes, sir, I was. 

'Q. Where did those experiences as a coal miner take 
place? <A. I originated in District 27. I worked in the 
coal mines for many, many years before I aspired to the 
office of President of the District, and I was elected by the 
membership as President of the District there for a great 
many years before I was transferred to Washington as 
Assistant to President Lewis, our international vice-presi- 
dent at that time. And I was serving then as the elected 
President of District 27, which embraces the States of 
Montana, North and South Dakota, and the northern part 
of Wyoming, and the Territory of Alaska. 
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Q. How long have you been Assistant to the President? 
A. Since January Ist, 1948. 

Q. How long have you been a member of the Interna- 
tional Executive Board? A. I would say approximately a 
year now, representing the same district that I was presi- 
dent. I’m no longer president of that district, however. 


* bad * *” * * * * * * 


Q. Will you give a brief description of the structure of 
the International Union, United Mine Workers of America? 
A. Well, ves. The International Union is set up in, first 
of all, the local unions are set up where ten or more men are 
in a body and require a local union. The local union is 
formed and the charter is issued and granted by the Inter- 
national Union. And then that local union is under the 
jurisdiction of the District. The District, in turn, is part 
of the, and under 
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the jurisdiction of the International Union. The Interna- 
tional Union is composed of its international officers and 
international Executive Board, which is the supreme gov- 
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erning body between conventions, the Board, and the policy 
is enunciated by the convention, which is the supreme au- 
thority of our organization, and the convention being 
represented by elected delegates from all local unions and 
the United Mine Workers that elect delegates to the 
convention. 

The mandates of the convention, then, are carried out by 
the International Executive Board. And that, as I stated, 
is the supreme governing body between conventions. 

The membership are elected from the local unions to 
these conventions, and I believe our last convention had 
298—or 2900 delegates there, it runs around 3000—2500 to 
3000. And they, in turn, send in resolutions and vote on 
the organization, the constitution, and those issues pertain- 
ing to wage negotiations. All of which is given considera- 
tion at the convention by the various committees and 
brought on the floor of the convention and voted up or down 
by the convention, and becomes a policy, then, of the 
organization until the next convention convenes. 

That’s briefly about the way the organization operates. 


Q. 


Can you tell us, Mr. Boyle, how many districts there are 
in the United Mine Workers of America? 
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A. There are 28, excluding the District 50. 

Q. Are there one or more local unions within each of 
these various districts? A. Yes, sir. There are hundreds, 
in some instances, hundreds of local unions within a 
district. 

Q. State whether or not the International Union, the 
various districts, and the various local unions, have the 
same or different functions? A. Why, no. All branches 
of the organization do not have the same functions. Local 
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unions elect their officers, conduct their own business under 
their own rules and regulations of the local unions, known 


as their by-laws. They conduct the matters of their local 
level—local union affairs, and as long as the conduct of that 


Joeal union is not in violation of the terms of the interna- 


tional constitution, or the international—the National 
Bituminous Coal Wage Agreement, why, they can operate 
with their own authority within the scope of their own 
union. 

| Now, the district office having jurisdiction over those 
local unions, they supervise, assist, and counsel with the 
local unions, the same as the International Union would do 
if called upon, the International Union being the supreme 
governing body between conventions, supreme over the 
local unions and the District offices. So there’s where their 
duties vary, or authorities vary. 


° ° * 2 * . * * * * 


306 
By Mr. Boiarsky: 


| Q. Are national agreements between the United Mine 
Workers of America, and Coal operators, negotiated at a 
local level, or at the International Union level? A. At the 
international level. 
, Q. In the event that a contract is to be changed, would 
a change in the 1955 Coal Wage Agreement be negotiated 
at the local level, or at the international level? A. At the 
international, and only at the international level. 

Q. State whether or not the International Union has 
authorized 
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any local union officer of Local Union 9735, or any com- 
mittee of that local, or any members of that local, to nego- 
tiate, or propose any modification of the 1955 National 
Bituminous Coal Wage Agreement? 
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Mr. Hardy: I object. 

Trial Examiner: What’s the basis for your objection? 

Mr. Hardy: The question was asked; Did the Interna- 
tional? This witness could be asked, did the International 
Executive Board, International President, or someone like 
that, but it’s not assumed that he knows what the acts of 
an agent of the International is. 

Trial Examiner: Mr. 

Mr. Hardy: Insufficient Background. 

Trial Examiner: Mr. Boyle, in your capacity as Assist- 
ant to Mr. Lewis, and considering the functions you’ve 
outlined before, namely, the concern of your office with all 
contracts negotiated by the International here as going 
through your office, and in your office, are you familiar with 
any instructions that may have been issued through the 
International, be it from the President, or the Executive 
Board, to any of the locals with respect to authority to 
negotiate contracts? 

The Witness: No, sir. They have never issued any 
authority of that 

Trial Examiner: I mean, are you in a position to know 
whether or not they have? 
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The Witness: Yes, I am in a position. 

Trial Examiner: And your answer is that they never 
have? 

The Witness: They never have. 

Trial Examiner: Your objection is overruled. 


* * * 2 * * * * * * 
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* * * * * * 2 * * * 
By Mr. Boiarsky: 

Q. Mr. Boyle, when did you first learn of a work stop- 

page at the Hampton Mines of the Westmoreland Coal 
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Company during the months of January, and February, of 
1956? A. The first information I had of the work stoppage 
came from District President R. O. Lewis on January 24th, 
I believe it was, 1956. That was the first information I had. 

Q. Did you have any information from any officer of the 
local union on the same day? A. I did. On January 24th, 
1956, District President Lewis called me and told me that 
the mine was down. I asked him what he was doing to get 
the mine back into operation, and he told me what he was 
doing, that he had men dispatched to the scene of the mine 
where the trouble occurred and they were working on it. 
Then, that afternoon, I received a telephone call from the 
Recording Secretary of the local union, Mr. Linville—I 
don’t know Mr. Linville’s—— 

Trial Examiner: Mr. Linville? 

The Witness: Mr. Linville. A. At which time Mr. Lin- 
ville told me that he was instructed by the local union to let 
me know that the mine was—the Hampton Mine was on 
strike. I asked him what the trouble was. 
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He said that they were dissatisfied—the local was dis- 
satisfied with respect to a decision which had been rendered 
by the Joint Umpire, and that the men would not return— 
as my memory serves me, he said that the men were not 
going to return to work until something was done about 
that decision. I reminded the Recording Secretary of that 
local union that the contract was clear in its meaning and 
free from doubt in what it said, that the decision of an 
umpire is final and binding upon the parties, and that there 
was nothing that we could do about the umpire’s decision 
unless we could get the parties to mutually agree to reopen 
the decision as specified by contract. 

‘ Following that, why, the Recording Secretary asked me 
if we send a commission there, and I told him no, that a 
commission was not going in there, and I was not author- 
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izing a commission to go in there. And I was not dele- 
gating or assigning a commission to go in there because the 
commission could not set aside the umpire’s decision, that 
that was a contract, and that they could not go in there and 
say these men will return to work, or will not return to 
work, contingent upon the company saying that the um- 
pire’s decision was not final and binding. 

So, the commission was not assigned, the commission 
did not go in there, and the mine remained out for some 
time after that. 

We’re without authority, as I say, and I want to make 
the record clear, we’re without authority to set aside 
umpires’ 
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decisions, unless the other section of the contract, the 

‘paragraph of the contract, is utilized by the parties that 
provides that, by mutual consent of the operator and the 

‘district, or organization, by mutual agreement. If they 
want to open the case and go through the machinery of 

contract with it again, why, that can be done, but you don’t 

find those things prevailing. After a case has been worked 
through the machinery of contract, and been arbitrated by 

an umpire, whether it’s favorable to the union, or favorable 

to the company, it’s binding upon the parties, and must be 

lived up to. 

' Q. Was anything stated in your conversation with Mr. 
Linville concerning the return of the men to work on that 

oeeasion? A. Yeah. He said that the men were not going 
to return to work until the umpire got the full facts of the 

ease, and something was done about it. I assured him that 
the umpire was not going to reverse himself, that my ex- 

perience in the organization, twelve years of experience 

that I’ve been with them, that I never saw an umpire 

reverse himself. 
Q. Was there anything said by Mr. Linville in that 
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conversation with reference to the—what the employees 
of the mine desired with reference to shift seniority? A. 
The question was over shift seniority. The umpire’s 
decision had to do with shift seniority. The umpire ruled, 
rendered the decision, so I was informed, that the local 
union was dissatisfied with that, that it pertained to shift 
seniority. 
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And I never seen the decision, or read the decision, but 
that’s my information. 

Q. To refresh your recollection, did Mr. Linville on that 
oceasion say to you that the men wanted shift seniority? 
A. Yeah. They wanted shift seniority, as I recall. 

Trial Examiner: Are you certain what they wanted, sir? 

The Witness: Hmm? 

| Trial Examiner: Are you certain what they wanted? 

The Witness: They wanted shift seniority, as I recall it. 
They wanted some protection that wasn’t granted to them 
in this decision, in their opinion, and 





Mr. Boiarsky: 


Q. Did you give to Mr. Linville any instructions with 
reference to the work stoppage, or did you instruct him 
with reference to what the men should do concerning the 
work stoppage on that occasion? A. I did. 

Q. What did you say to him? A. I didn’t only request, 
but I insisted, that the local union obey the mandate of the 
International Union and return to work. 

Q. Mr. Boyle, I hand you what has been marked for 
identification as Respondent’s International Exhibit No. 1, 
and which has been admitted into evidence, and ask that 
you read the exhibit and state whether you are familiar 
with it? (Exhibit handed to witness.) A. Mr. Examiner, 
this is a letter under date of October 24, 
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1951, signed by the—our resident officers, Mr. Lewis, Ken- 
nedy, and Owens, of the International Union. I’m familiar 
with this, I was a member of the Executive Board when 
this was written. 

Q. Can you state whether this directive has ever been 
rescinded by the International Executive Board? A. It 
never has. 

Q. Has it been rescinded by the convention of the Union, 
United Mine Workers of America? A. It has not. 

Q. Then, as I— A. Do you want me to read it? 

Q. —as I understand, this directive was in force and 
effect during the months of January and February, 1956? 
A. That is true, and still in effect. 


By Mr. Boiarsky: 


Q. Mr. Boyle, can you state whether the records of the 


International Union show that the exhibit which you have 
just examined was mailed to Local Union 9735? A. It was 
mailed to 9735? 

Q. And was it mailed on or about the date of the exhibit, 
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namely, October 24, 1951? A. It was. The ledger in the 
International office will disclose it. 

Q. Mr. Boyle, during the work stoppage at the West- 
-moreland Mine, did you have any occasion to speak with 
any officer of the Westmoreland Company concerning the 
work stoppage? A. Well, my memory is that I was in 
touch with their representative constantly, or he was in 
touch with me. 

Q. Now, who was that representative? A. Mr. Joseph 
Moody, President of the Southern Coal Producers Asso- 
ciation, who represents the Kanawha Coal Operators’ 
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Association at the Westmoreland Coal Company as a mem- 
ber, and through the virtue of their membership in that 
association Mr. Moody represents them. 

- Q. Could you give us the substance of your conversations 
with Mr. Moody? A. Well, I’m not positive, but I do 
believe that on the 21st day, the same day that Mr. R. O. 
Lewis, and Mr. Linville, called me, that Mr. Moody called 
_me. He does that quite frequently because he may have 
_ information to the effect that something is going on in the 
- industry before I’ve learned about it, and he alerted me 
to the fact that the Hampton Mine was down. I told him 
I already had information to that effect, and that we were 
working on it, and I asked him if he would advise the 
company that we were doing everything possible to get this 
mine back 
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into operation as soon as we could, and he said he would. 
Mr. Moody called me there, if not every day, every other 
_day, and we discussed what was going on. He had more 
information on it that I would have about local meetings 
_being held; and the action of the local union was converted 
to me by Mr. Moody, that they had refused to obey the 
instructions of the International Union and return to work 
that they had refused to obey the advice and counsel of the 
District office and return to work; and at times, why, we 
tried to work out between us as to suggestions as to what 
_the company might have in mind. And he told me that he 
thought it might be well if I would get in contact on one of 
our conversations with the acting President, in the absence 
of Mr. Lewis, if I’d get in touch with the Acting President 
of our organization and tell him that it might be well for 
him to talk with Mr. Humphrey, who is an officer of this 
coal company, because the company was having a meeting 
of some kind, and anticipating that the company was going 
to take some drastic action, whatever action that was going 
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to be, and that he thought that if he talked to Mr. 
Humphrey it might be well. And I did that, I called Mr. 
Kennedy, the Acting President, and I conveyed to him the 
message that Mr. Moody had given to me. 

Mr. Kennedy immediately got a hold of Mr. Kennedy 
and they had—I wasn’t present—but they had quite a 
conversation about it. When Mr. Kennedy returned to 
the International Headquarters he called me to his office, 
he’s the Acting President, 
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I went there, and he told me that he had talked with Mr. 
Humphrey, and that Mr. Humphrey understood that 


' Trial Examiner: Have you finished the conversation 
that you had with Mr. Moody, sir? 
The Witness: No. 
' Trial Examiner: All right. I will take the testimony, 
again, with the limitations that I’m not taking it for the 
truth of what Mr. Kennedy may have told Mr. Humphrey, 
but merely to lay the foundation to get the continuity of the 
story from the witness’ testimony. 


. * * * * s = * * * 
A. (Continuing) Well, Mr. Kennedy told me that he had 
this 
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meeting with Mr. Humphrey, and that he had advised Mr. 
Humphrey that the International Union was doing every- 
thing possible to get this mine returned to work, that he 
was satisfied that the International Union was doing that; 


* * * & * * * * e * 


And after I talked with Mr. Kennedy about the conver- 
sation had with Mr. Humphrey, between those two, I either 
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called Mr. Moody, or he called me, to find out what the 
status of the thing was—I think he called me. And I told 
Mr. Moody, at that time, that I thought it looked better, 
that Mr. Kennedy, our Acting President, and Mr. Hum- 


phrey had had this conference, that I was sure that Mr. 
Kennedy had satisfied the company that the International 
Union had proven that we were doing everything that we 
could to get the mine returned to operation, and I didn’t 
think anything would come of it. And Mr. Moody, at that 
time, said, ‘‘Well, we’ll have to wait and see what the 
events bring forth, I guess.’’ 





'We had several conversations after that. The last 
conversation had with Mr. Moody was, I believe, February 
Sth, at which time he told me, for the first knowledge that 
I' had of it, that the men had voted to return to work, and 
that the mine was going into operation, that they had had 
a meeting that afternoon. And subsequent to that, then, 
I got the information that the men had taken action to go 
back to work. But Mr. Moody gave it to me. 

~Q. Now, on the occasions when you talked with Mr. 
Moody concerning the work stoppage, did you say any- 
thing to him as to whether the International Union 
approved, or disapproved, the work stoppage? A. I did; 
and we discussed that at great length, and there’s no 
question in my mind that Mr. Moody would affirm that the 
International Union, through my office, through the other 
offices in the International Union, had exerted everything 
and every power, and every influence that we had at our 
command, to get that mine returned to operation. And Mr. 
Moody, I’m satisfied, will not question that. 


* * * * * * * * * * 
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By Mr. Boiarsky: 
Q. In your conversations with him, Mr. 
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Boyle, did you, on any of the occasions, say whether the 
International Union approved, or disapproved, of the 
work stoppage? A. Oh, yes. Mr. Moody—I was told, and 
Mr. Moody understands and knows that we—— 


* * *“ * * * * * * * 
By Mr. Boiarsky: 


Q. State what the conversation—what you said to Mr. 
Moody concerning the work stoppage. A. Well, I—some- 
time I asked Mr. Moody if he had any suggestions to offer 
that the International Union had failed to carry out. And, 
in the absence of the President of the organization, and the 
Acting President, on one occasion, and I was there repre- 
senting the International Union, and I asked Mr. Moody 
if he had any suggestions that the International Union has 
failed, in his opinion, to exert every effort possible to get 
this mine into operation, at which time he had no sugges- 
tions and he said no, that he knew I was doing everything 
possible, that the International Union was doing everything 
“possible, to get that mine returned to operation. 


By Mr. Boiarsky: 


Q. Mr. Boyle, did the International Union approve the 
work stoppage at the Westmoreland Coal Company mine? 


* * * 5 * % * * * * 
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A. No, sir. 

Q. Did you advise Mr. Moody that the International 
Union did not approve the work stoppage? <A. Yes, sir. 
In addition to that, Mr. Moody told me that he knew that 
the instructions had been issued the local union, and that 
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they had been disregarded, instructing that union we did 
not approve of the work stoppage. 


« * * * * * * * * * 


By Mr. Boiarsky: 


Q. Did the International Union take any action to au- 
thorize the local union No. 9735, or its officers, or the mine 
committee of the Westmoreland mine, to call a strike? A. 
No. The International Union was opposed to it. 

Q. During your conversations with Mr. Moody, was any 
mention made by him regarding the revocation of the 
local union’s charter? A. Yes, sir. 

Q. What was that conversation? A. Well, that hap- 
pened at the time that I asked Mr. Moody, as I recall, if he 
could offer any suggestions to me where we had— 
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where we could put into effect—where we failed as an 
International Union to get this mine into operation, be- 
cause he was constantly asking me to do something. At 
which time, he said, ‘‘Why don’t you revoke the charter 
down there?’’ Well, I told him we considered that, con- 
sideration had been given to that, but that wasn’t going to 
answer the question, the revoking of the charter down 
there was not going to return the mine to operation, and 
we were primarily interested in the mine going into oper- 
ation. And, if there was any difficulty that needed ironing 
out, that they could iron it out after the mine was operating. 
Revocations of charters would not necessarily put those 
men back to work, it might do more harm than good. At 
which time, Mr. Moody, after I explained that to .him, 
agreed with me that the revocation of that charter would 
not necessarily put the men back to work. The mere fact 
of bringing this charter to Washington would not neces- 
sarily make those men go back into the mine. 
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Mr. Hardy: I move that the last sentence be stricken, 
unless it was part of the conversation. It sounds like Mr. 
Boyle’s philosophy. 

The Witness: That was a part of the conversation. And 
Mr. Moody agreed with me. 

Trial Examiner: Motion denied. A. (Continuing) 
Then, Mr. Moody, during that conversation, also asked me, 
he said, ‘‘ Well, I agree with you, Boyle,’’ he 
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said, ‘‘that the revocation of the charter won’t answer the 
question.’’ He said, ‘‘Might I suggest that those that are 
responsible for the work stoppage, that their membership 
be removed?’’ I said, yes, consideration and thought by 
this office had been given to that, but, I said, ‘‘No one has 
been pointed out, who the individual is that you want his 
card taken away from him.’’ Moody says, ‘‘ Well, no, that’s 
true.’’ And asked even if we knew the individual, or indi- 
viduals, who were responsible for this work stoppage, to 
relieve them at the present time of their membership in 
this organization right now, and to tell them that they no 
longer were members of this organization by due process 
of trials they were entitled to under our constitution, which 
would take some time. You just don’t do that overnight. 
And by due process of all the trials that Mr. Moody agreed 
with me that that would not be the answer to getting the 
mine back into operation. 

So, I said, ‘‘Then we can forget about taking the mem- 
bership away from them.’’ He said, ‘‘Well,’’ he said, ‘‘I 
don’t think that that will help any.’’ 


* * * e = & + * * * 
Cross-examination. 
By Mr. Hardy: 
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Q. You did testify that you never read the umpire’s 
decision; that’s true, isn’t it? A. No, I never read the 
decision. 

Q. Your knowledge of it was acquired from conversations 
with District President Lewis? A. Mr. Linville just told 
me that they were dissatisfied with the umpire’s decision, 
it had to do with shift seniority, as I recall, and the local 
union didn’t feel that the umpire had the full knowledge 
of the facts in the case, and had rendered a decision adverse 
to the local union. 

Q. And didn’t Mr. Linville say that they had always had 
shift seniority at that mine; do you recall? A. I believe 
that he did say something along that line. 

Q. And didn’t he say that they’d stay out until they got 
it back? A. That they were going to protect their rights 
to' get the shift seniority that they wanted, that is true. 
Upon which time I told him that the umpire’s decision had 
to be lived up to. 


° * * * * & * * * * 


Cross-Examination. 
By Mr. Johnson: 


Q. Mr. Boyle, is it your testimony that in this case the 
International requested the Local to cease striking and 
return to work? A. Yes, sir. 

Q. Was that simply a request, or was it an order? A. 
It wasn’t a request, it was a demand as an instruction 
from the International Union, and it was expected to be 
compiled with. 
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Trial Examiner: Going back to the question, Mr. Boyle, 
is there anything that the union could have done, but didn’t 
do, on this occasion, on the occasion of the strike, to get 
these men back to work? 

The Witness: No, sir, and that’s so agreed by the rep- 
resentative, Mr. Moody. 


” al * * * * * * * a 


330 
By Mr. Johnson: 


_Q. I want to know, and my question is simplified to the 
greatest extent that I can simplify it, what, if anything, 
other than make requests, or give orders, that the men re- 
turn to work was done? A. The best answer I can give 
to that, Mr. Examiner, is to say that after we had ex- 
hausted everything that has returned mines to operations 
in the past, I asked the representative, Mr. Moody, if he 
had any suggestions to offer that we had failed 
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to put into effect, and Mr. Moody says there was nothing 
that he knew of that we could do other than what we had 
done, other than the revocation of the charter, which he 
agreed with me would not put the men back to work, and 
taking the membership away from any one individual, or 
any two individuals, which would not return the men to 
work, and under the due process of this law here, this con- 
stitution, those men, whose membership is to be revoked 
or taken away from them, are entitled to stand trial, 
which was going to take a long period of time to do that, 
and it was not going to get the mine into operation. 

I know of no other available machinery to put into 
effect to put a mine into operation, other than to tell 
them that they’re in violation of this constitution, and so 
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on and so forth, and ask them, and request the men that 
they go back to work, and demand that they go back to 
work, and then to have to company representative say 
that he know of nothing, and agree with me. 

Now, if Counsel says that we should have taken the mem- 
bership away from some one individual, and that would re- 
turn the mine to work, his representative doesn’t agree 
with him, and neither do I, because that would have taken 
a ‘period of weeks, and weeks, and weeks, to get that 
through the trial of the local union. No one could tell us 
who was responsible for the work stoppage, there was no 
local union action to the effect that there was a work 
stoppage. Mr. Moody, or none of the 
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representatives of the Coal Company could say that John 
Doakes was responsible for the work stoppage, or that 
Mr. Linville, the Recording Secretary, was responsible 
for the—and he was the only officer I spoke with—that 
he was responsible for the work stoppage; so where are 
we going to start to start taking membership away from 
people? 


* * * * * * * * * * 


By Mr. Johnson: 


Q. Mr. Boyle, District 17 has no separate charter has it? 
A. It has a District charter. 

Q. Are you sure that District 17 has a charter separate 
from the International Union? A. Well, I have never seen 
it, but all districts have charters. 

Q. Do you know definitely whether it does, or does not 
have a separate charter? A. I haven’t seen it, but they’re 
supposed to have a charter, yeah. 

Q. Isn’t it true that the President and officers of Dis- 
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trict 17 are appointed by the International Union? A: 
District 17 officers are provisional officers, that’s true. 

Q. And they are paid by the International Union; are 
they not? A. I wouldn’t know that. Now, all provisional 
officers are not paid by the International Union. 


* * * * * * * * 
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Redirect Examination. 


* * * * * * * * * 


Q. Were any of these employees discharged by—were 
any of the employees who engaged in the work stoppage 
discharged because of their having engaged in the work 
stoppage? A. No. Because I think the Westmoreland 
- Coal Company was in the same position as the Interna- 
tional Union, that we didn’t know what individual or, in- 
dividuals, were responsible for any work stoppage. In 
the other case, we did know; in this case, we didn’t know. 

Q. Is there any difference, Mr. Boyle, between the func- 
tioning of an autonomous district and the provisional 
district? A. Absolutely not. 

Q. Is it true, or, state whether or not it is true, that 
in some provisional districts, some of the officers are 
elected rather than appointed? 


345 
A. That is true. 


” * a * 

Trial Examiner: 
I should like the record to show before we close the hear- 
ing the matters with respect to the number of locals in 
District 17, the number of union members in District 17, 


and I think Mr. Boairsky was interested in the geograph- 
icalfi confines of District 17. 


s * * * * 
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‘Mr. Owens: The information that was requested before 
the hearing was recessed: There are approximately 153 
local unions in District 17. 

‘The District covers—and I’ll name the counties in West 
Virginia, that is, within this jurisdiction. They are as 
follows: 

Mason—and, by the way, the first ones I’ll read are in 
all parts of these counties. 

‘Mason; Cabell, Wayne; Putnam; Lincoln; Mingo; Lo- 
gan; Bone; Kanawha, and Clay. 

‘Partly in the County of Nichols, Fayette, Raleigh, 
Wyoming, and McDowell; and in part of Pike County, 


Kentucky. 

‘And the charter of the local union was issued on March 
14, 1950. 

‘Trial Examiner: Will you accept that, Mr. Hardy, as a 
stipulation? 

‘Mr. Hardy: The General Counsel so stipulates. 
* * * * 5 * * ba * * 
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Joseph E. Moody 
a witness called by and on behalf of the Charging Party, 


* * * * * * * * * * 


Direct Examination. 
By Mr. Kelly: 


-Q. State your name, please. <A. Joseph E. Moody, 
M-o-0-d-y. 

Q. Do you live in Washington? A. Yes, sir. My office 
is in Washington. 

-Q. What is your position with the Southern Coal Pro- 
ducers Association? A. I’m president of that associa- 
tion. 
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Q. Is the Kanawha Coal Operators’ Association a mem- 
ber of your association? A. It is. 

Q. I believe the Westmoreland Coal Company is a mem- 
ber of the Kanawha Coal Association? A. That’s my 
understanding. 

Q. Mr. Moody, do you reeall a strike at the Westmore- 
land mine, at the Hampton Mines of the Westmoreland 
Coal Company, in Boone County, West Virginia, early 
this year? <A. I do. 

Q. It’s in evidence here that you and Mr. Boyle, of the 
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International Union, United Mine Workers of America, 
had conversations about that strike, and the problem of 
_ ending the strike; is that true? A. That’s correct. 

Q. Mr. Moody, did you tell Mr. Boyle, in words to the 
effect that you knew that the International Union was 
doing everything possible to get the mine into operation? 
A. No. 

Q. Did you suggest to Mr. Boyle that the International 
Union suspend, or lift, the charter of the Local Union 
at the Westmoreland mines, and that the International 
Union take away, or lift, the cards of some of the men? 
A. I did. 

Q. Did you agree with Mr. Boyle in words, or effect, 
that it would do no good to take away the local charter, or 
to take the cards of some of the men in that local union? 
A. No. 

Q. Why did you suggest to Mr. Boyle that the union 
lift, or take away the charter, or some of the union cards? 
A. I felt that such—— 

Mr. Boiarsky: We object, unless—this is a conversa- 
tion between Mr. Boyle and Mr. Moody. If he’s relating 
a conversation, that’s one thing; if he’s not, we object 
to it. 
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Trial Examiner: What’s the question, please? 
(Question read.) 
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Trial Examiner: Mr. Moody, in your conversation with 
Mr. Boyle, as to which you’re testifying now, you’ve tes- 
tified that you asked Mr. Boyle to lift the charter of the 
local, and also to revoke some of the local membership. 

The Witness: I suggested that action be taken. 

Trial Examiner: Yes. Did you explain to him why 
such action should be taken, sir? 

The Witness: Yes. Our conversation, at the time, was 
how to get the men back to work. 

Trial Examiner: Yes. 

The Witness: And my insistence was, regardless of 
anything we were doing, the men had to get back to work 
because the company couldn’t stand it any longer. And, 
I only asked Mr. Boyle—I beg your pardon, Mr. Boyle said, 
‘‘Well, do you have any suggestions on what action that 
we could take that we haven’t taken?’’ And I said, ‘‘ Well, 
you could take the charter away, you could lift the mem- 
bership cards, and no man in the United Mine Workers is 
going to face that sort of thing, you know they’ll go back 
to work.’’? And he told me at the time, he said he wasn’t 
so sure of it. 





Cross-examination. 
352 
By Mr. Owens: 


Q. Mr. Moody, did Mr. Boyle explain to you why the 
lifting of the charter, or give any reasons why the lifting 
of the charter would not put those men back to work? A. 
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I don’t remember that Mr. Boyle gave me any reasons, 
except to say that that was a pretty drastic action and he 
wasn’t sure that if such an action was taken that it would 
be effective in getting this local to return to work. 

Q. Did he say that such an action would put these men 
from out under the control of the union, and from out of 
the contract, and that therefore they wouldn’t have any 
influence over them? Or words to that effect? A. Mr. 
Willard—Mr. Willard, I’m sorry. Mr. Owens, that’s 
quite possible, that’s quite possible. I wouldn’t say he 
did not. 
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Mr. Johnson: Well, I would like to say something, if 
vou would like to hear from me, Mr. Examiner. 

Trial Examiner: Yes, I would. 

Mr. Johnson: First, we maintain that there can be no 
doubt that the strike in this case constituted an attempt 
or demand to modify the contract in violation of Section 
8(d) of the Act. We think that the strike sought to modify 
the contract in at least three respects: 

First, it sought to modify the seniority provisions of the 
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contract by foreing the company to recognize that shift 
‘seniority, whereas none existed under the contract, and 
it was expressly excluded from the contract. 

In this connection, we call attention to the fact that 
the umpire’s decision expressly states that the demand 
that was before him, which we think the evidence clearly 
shows that the same demand involved in this strike, was 
for existing, or claimed existing shift seniority under 
Section 7 of the national agreement. 

Now, it is suggested by the Respondents that they were 
not attempting to modify the contract, as to shift seniority, 
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but only to negotiate a new local agreement, and that the 
contract itself contemplated the negotiation of such agree- 
ment. We say that the evidence plainly shows that the 
strike was not to negotiate a new agreement, but was to 
reverse and nullify an umpire’s decision holding that shift 
seniority did not exist under Section 7, of the contract, 
and we think that the testimony of Respondents own wit- 
nesses shows that that was the issue involved in this strike. 
They didn’t speak about negotiating a new agreement, or 
getting shift seniority in the future, their proposition, 
as we have already had it, and the umpire’s decision has 
decided—we don’t like that decision, we’re not going to 
abide by it, and we’re going to strike and overthrow it. 
And therefore we say that there was a strike and an at- 
tempt to modify the contract. 
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‘Furthermore, we say that even if it was assumed that 
the strike was for the purpose of negotiating a new agree- 
ment, we still believe that, as a proposition of law, it was 
a violation of Section 8(d) under the holdings of Wilson v. 
Packinghouse Workers, Local No. 3, v. Packing House 
Workers, and the Lion Oil Company case v. NLRB, and 
the decisions. 

‘In the second place, we think the strike was to compel 
the employer to modify the ‘‘Management Rights’’ pro- 
visions of the contract, by destroying, in effect, or strip- 
ping the rights which that portion of the contract reserved 
to him, to hire, fire, and assign work in the mine without 
reference to shift seniority. 

In the third place, we think the strike sought to compel 
modification of the ‘‘Settlement of Local and District Dis- 
putes’’ provisions of the contract. Specifically it sought 
to force the employer, in effect, to write out of the con- 
tract the provisions expressly set forth therein to the effect 
that an umpire’s decision shall be final and binding upon 
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all parties. The Respondents’ demand was that the com- 
pany afford them, and recognize their right, to strike 
to compel acquiescence in the demand rejected by the 
umpire. And I don’t see how it could be contended that 
the union could claim the right to do what they did in this 
case without modifying, to the point of destruction, the 
seniority, or, rather, the grievance provisions of the con- 
tract. 
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Now, the Trial Examiner has raised the question, as I 
recall, at Charleston, with respect to what our view would 
be if it were to be assumed that the strike was simply to 
effect a transfer of the individual grievants, Woods and 
Hager, to different shifts. In answer to that question, we 
say, first of all, the evidence overwhelmingly shows that 
that was not the cause of this strike, and that that was 
not the demand. But even if the demand had been so 
limited, it still would have been in derogation and modifi- 
cation of the contract, particularly of the seniority pro- 
visions, but also the ‘‘Settlement of Local and District 
Disputes”? provisions of the contract. 

The right not to make such a transfer was expressly re- 
served to the company; and the umpire’s decision was re- 
quired to be recognized as final and binding with respect 


to the right to such transfers. 
* * * * * * * * * ge 
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Trial Examiner: But if the company in this case had put 
these two people to work, regardless of what the contract 
said or didn’t say, there wouldn’t have been a strike in 
this case; would there have been? 

Mr. Johnson: I don’t know; that’s a question I can’t 
answer. I’ll say this—— 

Trial Examiner: You don’t think there would have been: 
do you? 
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Mr. Johnson: Yes, F think that there would have been. 

Trial Examiner: I mean, what would they have been 
rtriking about? 

Mr. Johnson: I don’t think you can limit this dispute 
to Hager and Woods, I think it’s made plain from the 
evidence that this dispute was with respect to shift seni- 
ority for the whole mine. 


td * * es * * * * * s 
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PLEADINGS 
401 
Charge 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 
CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


Pursuant to Section 10 (b) of the Labor Management 
Relations Act 1947, the undersigned hereby charge that 
International Union, United Mine Workers of America 
at Washington, D. C., District 17 United Mine Workers 
of America, Charleston, West Virginia, and Local Union 
No. 9735 United Mine Workers of America, Jeffrey, West 
Virginia have engaged in and are engaging in unfair labor 
practices within the meaning of Section 8 (b) subsection 
3, and Section 8 (d) of said Act, in that: 

_ The employer named below is a corporation producing 
bituminous coal at the plant named below and production 
employees at such mine are members of said Local Union 
of said United Mine Workers of America. Said employer 
and said Union are parties to the National Bituminous 
Coal Wage Agreement of 1950 as amended. On January 
23, 1956, said union refused to bargain collectively with 
said employer, and said employees and said union struck 
and stopped work, without any notice, because of a dis- 
‘pute and demand arising in connection with said wage 
‘agreement or work thereunder, and attempted to modify 
‘said agreement. Notice of said strike was promptly given 
by said employer to said United Mine Workers of America, 
to said District 17, and to said Local Union, and said 
employer requested that the strike and work stoppage be 
ended, and that any dispute or demand be settled by and 
under the collective bargaining machinery provided by 
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said wage agreement, which offer was refused and said 
strike continued. 

'The undersigned further charge that said unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act. 

Name of employer: Westmoreland Coal Company, a cor- 
poration 
Location of plant involved: Hampton, West Virginia 
Employing approximately 157 workers 
Nature of business: Production of bituminous coal 
WEsTMORELAND Coat Company, a corporation 


EXHIBITS 
402 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINTH REGION 


Case No. 9-CB-305 
In the Matter of 


Internationa, Union, Unirrep Mrxe Workers oF AMERICA; 
‘Districr 17, Unrrep Mive Workers or AMERICA; and 
'Locaz Union No. 9735, Unrrep Mrnzt Workers or AMERICA 


and 


WESTMORELAND CoaL Company, Kanaw#a Coat Operators’ 
ASSOCIATION 
Complaint 
It having been charged by Westmoreland Coal Company 
(herein sometimes called Westmoreland) and Kanawha 
Coal Operators’ Association (herein sometimes called Asso- 
ciation), (both Westmoreland and Association herein some- 
times collectively called Charging Parties), that Inter- 
national Union, United Mine Workers of America; District 
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17, United Mine Workers of America; and Local Union 
No. 9735, United Mine Workers of America (herein some- 
times collectively called Respondents) have engaged in, 
and are now engaging in, certain unfair labor practices 
affecting commerce as defined in the National Labor Rela- 
tions Act (61 Stat. 136) as amended (29 USC Sec. 141, 
et seq.), (1952 Ed.), (hereinafter sometimes called the 
Act), the General Counsel of the National Labor Relations 
Board (hereinafter sometimes called the Board), on behalf 
of the Board, by the Regional Director of the Ninth 
Region of the Board, designated by the Board’s Rules 
and Regulations, Series 6, as amended, Section 102.15, 
hereby issues this Complaint and alleges as follows: 


1. Respondents are now and have been at all times 


material hereto labor organizations within the meaning 


of Sections 2 (5) and 8 (b) and (d) of the Act. 


2. Mine Committeeman Allen Brown, Mine Committee- 
man John Buckhannon, Mine Committeeman Jimmy Ryan, 
Mine Committeeman C. V. Robertson, Recording Secre- 
tary John Henry Sutphin, Vice President Benjamin Work- 


‘man, and President Cecil Bias are now and have been 


at all times material hereto agents of Respondents. 
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3. (a) Westmoreland is a West Virginia corporation en- 
gaged in the mining, treating and distribution of bituminous 
coal at its mine near Madison, West Virginia, where it 
also maintains its principal office. During 1955, West- 
moreland’s sales of bituminous coal exceeded $2,000,000, 
over 90 percent of which in value was shipped to points 


located outside the State of West Virginia. 


(b) The Association is, and has been at all times mate- 
rial hereto, a voluntary unincorporated association, com- 
posed of employers (including Westmoreland) owning and 
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operating bituminous coal mining facilities within the State 
of West Virginia, the Association having as one of its 
purposes and activities the negotiation of grievances and 
the conduct of labor negotiations on behalf of its members 
(including Westmoreland) with Respondents. 


(c) Westmoreland and Association are and have been at 
all times material hereto engaged in commerce within the 
> meaning of Section 2 (6) and (7) of the Act. 


(d) Westmoreland and Association are and have been 
at all times material hereto employers within the meaning 
of Sections 2 (2) and 8 (b) (3) and (d) of the Act. 


, (e) All employees working in or about the mines of 
coal mining operators designating and authorizing South- 
ern Coal Producers’ Association as their representative 
for the purposes of collective bargaining, excluding coal 
inspectors and weigh bosses at mines where men are paid 
by the ton, watchmen, clerks, engineering and technical 
corps of the said coal mining operators working at or 
from a district or local mine office, essential supervisors 
in fact, such as mine foremen, assistant mine foremen 
who in the usual performance of their duties may make 
examinations for gas as prescribed by law, and all other 
> supervisors as defined by the Act, constitute a unit ap- 
propriate for the purposes of collective bargaining within 
the meaning of Section 9 (b) of the Act. 


(f) At all times material hereto a majority of the em- 
ployees 
: 404 


described in subparagraph (e) above have selected Inter- 
national Union, United Mine Workers of America as their 
exclusive bargaining representative within the meaning 
of Section 9(a) and (b) of the Act. 
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(g) During the past several years, and at all times 
material hereto, Charging Parties have recognized Inter- 
national Union, United Mine Workers of America as the 
exclusive bargaining representative of their employees in 
the unit described in subparagraph (e) above and, pur- 
suant to collective bargaining, have entered into collective 
bargaining agreements with International Union, United 
Mine Workers of America, covering the wages, hours, and 
other terms and conditions of employment of the afore- 
said employees, said agreements having been arrived at 
through negotiations conducted by the International Union, 
United Mine Workers of America, acting on behalf of the 
employees described in subparagraph (e) above and South- 
ern Coal Producers Association, the representative of the 
Charging Parties. 


4. (a) The current agreement between the parties de- 
scribed in paragraph 3, subparagraph (g) above (herein- 
after referred to as the ‘‘1955 Agreement’’) contains a 
detailed procedure for the channelization and settlement 
of differences between Respondents and Charging Parties 
as to: 


(1) Grievances under the seniority arrangements; 

(2) Price of house coal; 

(3) Transfer of day men to coal loading; 

(4) Grievances arising as a result of a request for 
removal of a member of the mine Safety Com- 
mittee ; 

(5) Discharge of employee; 

(6) Interference with operation of mine by check- 
weighman ; 

(7) Delivery of cars to working place by pushing; 

(8) Starting time; 

(9) Disputes arising under Exemptions of Super- 
visors Section; 
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(10) The rise of local trouble of any kind at a mine 
facility ; 

(11) The meaning and applications of the provisions 
of the 1955 Agreement; and 
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(12) Differences about matters not specifically men- 
tioned in the 1955 Agreement; 


and further provides that the parties to the 1955 Agree- 
ment will maintain the integrity of the 1955 Agreement 
and that all disputes and claims not settled by agree- 
ment would be settled by the machinery provided in the 
‘*Settlement of Local and District Disputes’’ Section of 
the 1955 Agreement; and further provides that the pur- 
pose of the 1955 Agreement is to provide for the settle- 
ment of all disputes and claims between the parties through 
the detailed procedure of the 1955 Agreement without 
recourse to the courts, which aforesaid provisions of the 
1955 Agreement are set out in Appendix A of this Com- 
plaint. 


(b) The aforesaid ‘‘Settlement of Local and District 
Disputes’? Section of the 1955 Agreement provides for 
a detailed procedure of several steps culminating in a 
referral of the difference, dispute, claim or grievance to 
an umpire, whose decision would be final and binding. 


(c) On October 10, 1955, a dispute existed between Re- 
spondents and Westmoreland concerning the refusal to 
grant the request of two employees of Westmoreland for 
transfer from one shift to another. 


(d) The dispute hereinabove described was handled 
through the machinery established in the ‘‘Settlement of 
Local and District Disputes’’ Section of the 1955 Agree- 
ment, and as particularly required by Paragraph 8 of 
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the ‘‘Seniority’’ provisions of the 1955 Agreement, and 
a decision was rendered January 12, 1956, adverse to 
Respondent’s position, whieh decision is attached to this 
Complaint as Appendix B. 


(e) On January 23, 1956, Respondents, by and through 
their officers and agents heretofore named in paragraph 2 
above, called a strike of the employees at the aforesaid 
Westmoreland mine and the employees thereupon went 
on strike on January 23, 1956, and remained on strike until 
February 16, 1956. 


(f) The objective of the above described strike was to 
change, add to, and delete terms and conditions of clauses 
‘of the 1955 Agreement, which clauses are set out in Ap- 
pendix A of this Complaint. 
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(g) The Respondents failed at all times from July 30, 
1955 to January 30, 1956: 


(1) To serve a written notice upon any representa- 
tive of the Charging Parties that the Respondents 
proposed to modify the 1955 Agreement; 


(2) To meet and confer with Charging Parties for 
the purpose of negotiating Respondents’ proposed 
modifications of the terms and conditions of the 
1955 Agreement; or 


(3) To notify the Federal Mediation and Conciliation 
Service and simultaneously therewith any State 
of West Virginia agency established to mediate 
and conciliate labor disputes, of the existence of 
a dispute concerning Respondents’ proposed modi- 
fications of the terms and conditions of the 1955 
Agreement. 
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5. (a) Respondents, by their acts and conduct described 
above in paragraph 4, occurring in connection with the 
business activities of Charging Parties described in para- 
graph 3 above, have engaged in and are now engaging in 
unfair labor practices within the meaning of Section 8 
(b) (3) and (d) of the Act. 


‘(b) The activities of Respondents described above in 
paragraph 4, occurring in connection with the business 
activities of Charging Parties described in paragraph 3 
above, have a close, intimate and substantial relationship 
to trade, traffic and commerce among the several States 
of the United States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of 
commerce. 


(c) The acts and conduct of Respondents described here- 
inabove constitute unfair labor practices affecting com- 
merce within the meaning of Section 8 (b) (3) and (d) 
and Section 2 (6) and (7) of the Act. 


WHEREFORE, on this 30th day of March, 1956, the 
General Counsel of the National Labor Relations Board, 
on behalf of the Board, has caused the 
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Regional Director for the Ninth Region to issue this Com- 
plaint against International Union, United Mine Workers 
of America; District 17, United Mine Workers of America; 
and Local No. 9735, United Mine Workers of America, 
Respondents herein. 


/s/ CHagtes M. Ryan 
Charles M. Ryan, Regional Director, 
Ninth Region, National Labor Relations Board, 
1200 Ingalls Building, 6 E. Fourth Street, 
Cincinnati 2, Ohio. 
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APPENDIX A 


‘‘The management of the mine, the direction of the 
working force, and the right to hire and discharge are 
vested exclusively in the Operator, and the United Mine 
Workers of America shall not abridge these rights. It 
is not the intention of this provision to encourage the dis- 
charge of mine workers, or the refusal of employment to 
applicants because of personal prejudice or activities in 
matters affecting the United Mine Workers of America.’’ 

‘‘The Amendments to the enabling clause of the Basic 
Agreement, covering recognition of the United Mine Work- 
ers of America, do not change the rules or practices of the 
industry pertaining to management. The Mine Workers 
' intend no intrusion upon the rights of management as 
heretofore practiced and understood.”’ 

‘“‘Day men must perform any class of work at the direc- 
tion of the mine management, provided the scale rate is 
paid, and the individual is not asked to take a reduced 
rate of wages for the day. The Company has the right 
to transfer day men to loading coal without question, pro- 
vided he is given an average working place.”’’ 

‘This provision does not change the rules or practices 
of the industry pertaining to management. The Mine 
Workers intend no intrusion upon the rights of manage- 
ment as heretofore practiced and understood.’’ 
SerTLeMENT oF Locau anv Districr Disputes: 


‘‘Should differences arise between the Mine Workers 
and the Operators as to the meaning and application of 
the provisions of this Agreement, or should differences 
arise about matters not specifically mentioned in this Agree- 
ment, or should any local trouble of any kind arise at the 
mine, an earnest effort shall be made to settle such differ- 
ences immediately: 
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‘*1. Between the aggrieved party and the mine man- 
agement. 

‘‘2. Through the management of the mine and the 
Mine Committee. 

‘3. Through District Representatives of the United 
Mine Workers of America and a commissioner 
representative (where employed) of the coal com- 


pany. 
409 


‘‘4, By a board consisting of four members, two of 
whom shall be designated by the Mine Workers 
and two by the Operators. 

‘*6. Should the board fail to agree the matter shall, 
within thirty (30) days after decision by the board, 
be referred to an umpire to be mutually agreed 
upon by the Operator or Operators affected and 
by the duly designated representatives of the 
United Mine Workers of America, and the um- 
pire so agreed upon shall expeditiously and with- 
out delay decide such case. The decision of the 
umpire shall be final. Expenses and salary inci- 
dent to the services of an umpire shall be paid 
equally by the Operator or Operators affected 
and by the Mine Workers. 


‘*A decision reached at any state of the proceedings 
above outlined shall be binding on both parties hereto and 
shall not be subject to reopening by any other party or 
branch of either association except by mutual agreement.”’ 


‘¢3. The United Mine Workers of America and the Op- 
erators agree and affrm that they will maintain the in- 
tegrity of this contract and that all disputes and claims 
which are not settled by agreement shall be settled by 
the machinery provided in the ‘Settlement of Local and 
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District Disputes’ section of this Agreement unless national 
in character in which event the parties shall settle such 
disputes by free collective bargaining as heretofore prac- 
ticed in the industry, it being the purpose of this provi- 
sion to provide for the settlement of all such disputes 
and claims through the machinery in this contract pro- 
vided and by collective bargaining without recourse to the 
courts.”’ 


SENIORITY: 


‘*J. Seniority in principle and practice shall be recog- 
nized in the industry. 


_ €*2. In all cases where the working force is to be reduced, 
employees in each job classification at a mine with the 
least service, shall be laid off first. 
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‘*3. Employees who are idle because of a reduction in 
the working force shall be placed in a panel from which 
they shall be returned to employment on the basis of 
seniority. 

_ ‘4, Seniority established by the employees previous to 
the layoff shall be retained and continued upon reemploy- 
ment from the panel. 


‘<5. The reemployment of any idle person in a new classi- 
fication is recognized fully, provided such person is quali- 
fied and is entitled otherwise to the position by reason 
of his seniority. 

‘*6. The superintendent of the mine and the secretary 
of the local union shall be joint custodians of the panel 
record. 


‘‘7, In two or three shift operations the question of 
seniority with regard to work on the respective shifts 
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shall be left to the discretion of the contracting parties 
at the mine in question. 


| “8, Grievances under the seniority arrangement shall 
be handled in the usual way under the machinery of the 
contract providing for the consideration and disposition 
of grievances. 


‘*9, Any person in the panel list who secures casual or 
intermittent employment during the period when no work 
is available for him at the operation shall in no way 
jeopardize his seniority rights while engaged in such tem- 
porary employment. However, any person on the panel 
list who secures regular employment at another operation, 
or outside the industry, and does not return to work when 
there is available employment at the mine for those in 
said panel, shall sacrifice his seniority rights at the opera- 
tion and shall have his name removed from the panel list.’’ 
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Aprprenprxx B 


D. BOONE DAWSON 
Attorney at Law 
Charleston, West Virginia 


January 12, 1956 


Kanawha Coal Operators Association 
Charleston, West Virginia 

United Mine Workers of America, District 17 
Charleston, West Virginia 


Re: Curtis Hager and Hassell Woods 
Vv. 


Westmoreland Coal Company 
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Gentlemen: 


The above case was referred to me as umpire and 
hearing was had in my office on Tuesday, January 10, 
1956, at 9:30 A.M. 


Facts: Curtis Hager is a driller and shooter now on 
the third shift and claims by seniority a right to work 
at the same job on the second or evening shift. Hassell 
Woods is a motorman now on the third shift and claims 
a job as brakeman on the second shift. 


Question: Whether or not Curtis Hager and Hassell 


Woods are entitled to shift seniority. 


Discussion: The shift seniority clause in the Na- 
tional Bituminous Coal Wage Agreement, effective October 
1, 1952, reads as follows: ‘‘Seniority (7) In two or three 
shift operations the question of shift seniority with regard 
to work on the respective shifts shall be left to the disere- 
tion of the contracting parties at the mine in question.’’ 
As I understand from the hearing, shift seniority is not 


always in effect at a mine, but simply in effect if agreed 
between management and the men at that particular mine; 
and the method of applying seniority where it is in effect 


is always set up at each mine. 
In this particular case, the men complain that they are 
entitled to shift seniority under this clause at the West- 


'moreland mine and are entitled to work on such shift as 


their seniority entitles them to work—the day shift hav- 
ing preference, the evening shift next, and the midnight 
shift last. In view of the contract, since the Company 
denies that shift seniority was in effect at the mine in 


- question, the burden is on the miners to show that there 


was such a contract and that shift seniority was in effect. 
There is no evidence in the record to show that anyone 
on behalf of the company agreed to put shift seniority 
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in effect at this mine, the only testimony relating to that 
being by Mr. Brown who testified that Mr. Robinson, a 
former superintendent at the mine, put seniority in effect 
when the third shift was started in 1951. As far as the 
record shows, this is the first case in which a complaint 
has been made about shift 
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seniority—and the testimony purporting to show that it 
was put in effect was prior to the time this clause as above 
set out was placed in the Agreement. 

' The payrolls show that men have not been hired or 
worked in a great many cases on the shift their seniority 
entitled them to work although, as I understand the con- 
tract, when shift seniority is in effect it is not binding on 
the employee unless he so wants it. In other words, he 
can waive his seniority and stay on a shift if he so 
desires; but in order to show shift seniority was in effect 
there would have to be some evidence from someone con- 
nected with the company, since 1951 when this clause 
was put in the contract, that shift seniority was in effect 
at this mine and since there is no evidence in the record, 
it is my opinion that Curtis Hager and Hassell Woods have 
failed to prove shift seniority had been adopted at the 
mine. 


' Decision: Since shift seniority was not in effect at 
this particular mine, Curtis Hager and Hassell Woods 
were properly dealt with in this instance and I find for 
the Company. 

Very truly yours, 


/s/ D. Boont Dawson 
D. Boone Dawson 


dbd/m 








418 


Local Union Answer 
Madison, W. Va. 
April 8, 1956 


The National Labor Relations Board 
Nineth Region 
Cincinnati, Ohio 


No. 1—Respondents admit. 


No. 2—Mine Committeeman, Allen Brown, John Buck- 
hannon, Jimmy Ryan, Ree. Sec’y William R. Linville, 
Vice President Benjamin Workman, and President Cecil 
Bias are now and have been at all times material hereto 
agents of respondents. 


No. 3— 
(a) Without knowledge. 
(b) Without knowledge. 
(c) Without knowledge. 
(d) Without knowledge. 
(e) Without knowledge. 
(g) Without knowledge. 


No. 4— 

(a) True. 

(b) True. 

(c) True. 

(d) When the mine committeemans met with the dis- 
trict and the operator it was supposedly agreed 
that the talks was off record and the next thing 
Local No. 9735 knew about this case they received 
an umpire decision. This case was asked not to 
be taken to an umpire. 
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No. 4— 
(e) False. 
(f) False. 
(g) (1) (2) (3) The respondents have never proposed 
to modify the 1955 Agreement. 


No. 5— 
(a) The respondents deny. 
(b) Without knowledge. 
(c) The respondents deny. 
Wo. R. Linviiwe 
Power of Attorney 


* e * e * es * e s e 


Joint and Several Answer of Respondents International Union, 
United Mine Workers of America, and District 17, United Mine 
Workers of America. 

Now come Respondents, International Union, United 
' Mine Workers of America (herein called ‘‘UMWA/’’), 
' and District 17, United Mine Workers of America (herein 
‘ ealled ‘‘District 17’’), and herein collectively called ‘‘Re- 
spondents,’’ and for answer to the Complaint issued herein, 
‘reserving and saving to themselves, and each of them, 
‘the objections to said Complaint as set forth in their 


' Motion to Dismiss and Motion to Strike, jointly and sever- 


ally aver: 
First DEFENSE 
The Complaint herein fails to state a claim against 
Respondents, or either of them, upon which relief can 
be granted. 
Seconp DEFENSE 
i 
Respondents, and each of them, admit the averments 
of paragraph 1 of the Complaint. 
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2. 


Respondents, and each of them, deny the averments of 
paragraph 2 of the Complaint. Further answering said 
paragraph, Respondents, and each of them, are informed 
and believe and therefore aver that, at all times men- 
tioned in said Complaint, Allen Brown, John Buckhannon, 
Jimmy Ryan and C. V. Robertson were mine committee- 
men and members of the mine committee at the mine of 
Westmoreland Coal Company, one of the Charging Par- 
ties (herein called ‘‘ Westmoreland’’ or ‘‘Employer’’) ; that 
John Henry Sutphin, Benjamin Workman and Cecial Bias 
were, and now are, Recording Secretary, Vice-President 
and President, respectively, of Respondent Local Union 
No. 9735, United Mine Workers of America (herein called 
**Local Union’’), but Respondents, and each of them, spe- 
cifically deny that either or any of said persons named in 
said paragraph 2 of the Complaint were at any of the 
times mentioned in said Complaint, or at any of the times 
material to said Complaint, nor is either or any of said 
persons now, an agent of said Respondents UMWA and 
District 17, or either of them. 


3. 


(a) Respondents, and each of them, admit the aver- 
ments contained in the first sentence of paragraph 3, sub- 
paragraph (a), of the Complaint, but say that they, and 
each of them, are without knowledge or information suf- 
ficient to form a belief as to the truth of the averments 
set forth in the second sentence of said subparagraph. 


(b) Respondents, and each of them, admit the aver- 
ments of paragraph 3, subparagraph (b), of the Com- 
plaint, that the ‘‘ Association is, and has been at all times 
material hereto, a voluntary unincorporated association, 
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composed of employers (including Westmoreland) owning 
and operating bituminous coal mining facilities within the 
State of West Virginia,’’ but Respondents, and each of 
them, deny the further averment therein that ‘‘the Asso- 
ciation having as one of its purposes and activities the 
negotiation of grievances and the conduct of labor negotia- 
tions on behalf of its members (including Westmoreland) 
with Respondents.’’ 


-(¢c) Respondents, and each of them, admit the aver- 
ments of paragraph 3, subparagraph (c) of the Com- 
plaint, as they relate to Westmoreland, but 
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say that they, and each of them, are without knowledge 
or information sufficient to form a belief as to the truth 
of the averments set forth in said subparagraph as they 
relate to Kanawha Coal Operators’ Association (herein 
called ‘‘Association’’). 


'(d) Respondents, and each of them, admit the aver- 
ments contained in paragraph 3, subparagraph (d), of 
the Complaint, as they relate to Westmoreland, but deny 
such averments as they relate to Association. 


-(e) Respondents, and each of them, admit the aver- 
ments of paragraph 3, subparagraph (e), of the Com- 
plaint, for this proceeding only, and say that such admis- 
sion shall not be in anywise construed as an admission 
of said averments in any other proceeding, whether before 
the Board or elsewhere. 


_(f) Respondents, and each of them, deny the averments 
of paragraph 3, subparagraph (f), of the Complaint, and 
say that at all times mentioned in said subparagraph all 
of the employees enumerated in paragraph 3, subpara- 
graph (e), of the Complaint, with the exception of the 
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exclusions therein set forth, have designated UMWA as 
their representative for the purpose of collective bargain- 
ing with all coal mine operators signatory to the 1955 
Agreement mentioned in said Complaint, and at all times 
mentioned in said subparagraph (f), UMWA has been, 
and now is, the exclusive representative for the purposes 
of collective bargaining of all employees of said coal mine 
operators within the meaning of Section 9(a) and (b) 
of the National Labor Relations Act, as Amended (herein 
called the ‘‘Act’’). 


(g) Respondents, and each of them, admit the aver- 
ments of paragraph 3, subparagraph (g), of the Com- 
plaint, except that they, and each of them, specifically 
deny the averment that ‘‘said agreements having been 
arrived at through negotiations conducted by the Inter- 
national Union, United Mine Workers of America, acting 
on behalf of the employees described in subparagraph (e) 


above and Southern Coal Producers Association, the rep- 
resentative of the Charging Parties.”’ 


4. 


(a) Respondents, and each of them, deny the aver- 
ments contained in paragraph 4, subparagraphs (a), (c), 
(d), (e) and (f) of the Complaint. 
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(b) Respondents, and each of them, admit the aver- 
ments contained in paragraph 4, subparagraph (b), of 
the Complaint, but say that the ‘‘Settlement of Local 
‘and District Disputes’’ section of said 1955 Agreement 
also provides that ‘‘A decision reached at any stage of 
the proceedings above outlined shall be binding on both 
parties hereto and shall not be subject to reopening by 
any other party or branch of either association except 
by mutual agreement.’’ 
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(c) Respondents, and each of them, answering para- 
graph 4, subparagraph (g), of the Complaint, admit that 
they did not, from July 30, 1955, to January 30, 1956, 
do the acts set forth in said subparagraph (g) as items 
(1), (2) and (3), for the reason that Respondents, or either 
of them, did not and have not proposed to modify the 1955 
Agreement nor was there in existence any proposed modi- 
fication of the terms and conditions of the 1955 Agree- 
ment nor any dispute concerning any proposed modifica- 
tion thereof by Respondents, or either of them, and there- 
fore it is wholly immaterial and irrelevant that Respond- 
ents failed to do such acts, since the provisions of Sections 
8(b)(3) and 8(d) of the National Labor Relations Act, as 
Amended [29 USCA 158(b)(3) and 158(d)], are not ap- 
plicable. 

5. 


Respondents, and each of them, deny the averments 
contained in paragraph 5, subparagraphs (a), (b) and 
(c), of the Complaint. 

6. 

‘Further answering said Complaint, and each of the 
paragraphs thereof, and each subparagraph of said para- 
graphs, Respondents, and each of them, now specifically 
deny each and every averment therein contained which 
is not herein specifically admitted. 


Turrp DEFENSE 


| Neither the Complaint as a whole, nor any one or more 
paragraphs or subparagraphs thereof, avers any unfair 
labor practices affecting commerce 

426 
within the meaning of Section 8(b)(3) and (d) and Sec- 
tion 2(6) and (7) of said Act, or either of said sections 
or subsections, against Respondents, or either of them. 
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Fourts DEFENSE 


The work stoppage was a ‘‘wildeat’”’ strike which was 
‘not authorized, caused, called, encouraged, ratified or par- 
ticipated in by Respondents, or either of them, and was 
‘violative of Respondents’ policy against such unauthor- 
ized work stoppages and efforts to have the mine workers 
‘to return to work. Neither of said Respondents may be 
held responsible therefor. 


Firrsa DErenseE 


By filing the charges referred to in the Complaint, 
both Westmoreland and the Association have violated, 
and are now in violation of the provisions of the 1955 
Agreement by which the parties signatory thereto agreed 
to settle all disputes and claims ‘‘through the machinery 
in this contract provided and by collective bargaining 
without recourse to the courts.’’ The National Labor 
‘Relations Board should decline to assert jurisdiction in 
this case on the ground that it will not effectuate the pur- 
poses of the Act to process a case in which the charging 
parties have breached the collective bargaining agreement 
utilized by them as a predicate for their charges. 
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Srxxra Derense 


Respondents, and each of them, adopt by reference, as 
though fully set out in this Answer, each and all of the 
statements, matters and grounds contained in the Motion 
to Dismiss filed by Respondents. 

Wuererore, Respondents, and each of them, pray that 
the said Complaint be dismissed as to them, and each of 
them. 
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SOUTHERN WAGE 
AND 
KANAWHA DISTRICT 
AGREEMENTS 


By and Between 
Tue Operators’ ASSOCIATION 
oF KanawHa FIELD 


and the 


Unitep Mrxe Workers or AMERICA, 
District 17 aNnD THE 
INTERNATIONAL UNrIon 


Union Label 
Effective 


From April 1, 1941 
Until June 30, 1949, Inclusive 


SOUTHERN WAGE AGREEMENT 
Washington, D. C., 
July 5, 1941. 


Mixe ComMIrrere 


A committee of three (3) Mine Workers, who shall be 
'able to speak and understand the English language, shall 
be elected at each mine by the Mine Workers employed at 
such mine. Each member of 
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the Mine Committee shall be an employee of the mine at 
which he is a committee member, and shall be eligible to 
serve as a committee member only so long as he continues 
to be an employee of said mine. The duties of the Mine 
Committee shall be confined to the adjustment of disputes 
arising out of this Agreement that the mine management 
and the Mine Worker, or Mine Workers, have failed to 
adjust. The Mine Committee shall have no other author- 
ity or exercise any other control, nor in any way interfere 
with the operation of the mine; for violation of this clause 
any or all members of the Committee may be removed 
from the Committee. 


SETTLEMENT oF DISPUTES 


Should differences arise between the Mine Workers and 
the Operator as to the meaning and application of the pro- 
visions of this Agreement, or should differences arise about 
matters not specifically mentioned in this Agreement, or 
should any local trouble of any kind arise at any mine, 
there shall be no suspension of work on account of such 
differences, but an earnest effort shall be made to settle 
such differences immediately : 

First: Between the aggrieved party and the mine man- 
agement; 

Second: Through the management of the mine and the 
Mine Committee; 

Third: By a Board consisting of four members, two of 
whom shall be designated by the Mine Workers and two 
by the Operators. 

Should the Board fail to agree, the matter shall be re- 
ferred to an umpire selected by said Board. Should the 
Board be unable to agree on the selection of an umpire, 
he shall be designated by the International President of 
the United Mine Workers of America and the President of 
the Operators’ Asso- 
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ciation affected. The decision of the umpire in any event 
shall be final. 


District conferences may establish an intermediate board 
consisting of two (2) commissioners, one representing the 
Operators and one representing the Mine Workers with 
such power as said Conference may delegate. 


_ Pending the hearing of disputes, the Mine Workers shall 
not cease work because of any dispute; and a decision 
reached at any stage of the proceeding shall be binding 
on both parties thereto and shall not be subject to re- 
opening by any other party or branch of either association 
except by mutual agreement. 


Expense and salary incident to the services of an umpire 
shall be paid jointly by the Operators and Mine Workers in 
each District. 


DiscHARGE CASES 


When a Mine Worker has been discharged from his em- 
ployment and he believes he has been unjustly dealt with, 
it shall be a case arising under the method of settling dis- 
putes herein provided. In all discharge cases should it be 
decided under the rules of this Agreement that an injustice 
has been dealt the Mine Worker, the operator shall rein- 
state and compensate him at the rate based on the earning 
of said Mine Worker prior to such discharge. Provided, 
however, that such case shall be taken up and disposed of 
‘within five days from the date of discharge. 


IntEGaL SUSPENSION OF WorK 


A strike or stoppage of work on the part of the Mine 


‘Workers shall be a violation of this Agreement. Under no 


circumstances shall the Operator discuss the matter under 
dispute with the Mine Committee or any representative of 
the United Mine 
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Workers of America during suspension of work in violation 
of this Agreement. 
720 


Nationat Bituminous Coa Wace AGREEMENT oF 1950 
Effective March 5, 1950, to June 30, 1952 
Executed at Washington, D. C. 

March 5, 1950 


° * . * * e * * e 
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District AGREEMENTS 


New District of the United Mine Workers of America 
may be established. 

This Agreement supersedes all existing and previous 
contracts except as incorporated and carried forward here- 
in by reference; and all local agreements, rules, regulations 
and customs heretofore established in conflict with this 
Agreement are hereby abolished. Prior practice and cus- 
‘tom not in conflict with this Agreement may be continued, 
but any provisions in District or Local Agreements pro- 
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viding for the levying, assessing or collecting of fines or 
providing for “no strike,” ‘‘indemnity’”’ or ‘‘guarantee’’ 
clauses or provisions are hereby expressly repealed and 
shall not be applicable during the term of this Agreement. 
Whenever a conflict arises between this Agreement and 
any District or Local Agreement, this Agreement shall 
prevail. When day men are transferred to loading coal 
the individual affected, if aggrieved, shall have the right of 
review under the settlement of disputes procedures pro- 
vided in this Agreement. 
No District Contract or Agreement negotiated hereun- 
' der shall become effective until approval of such contract 
or Agreement by the International Union, United Mine 
Workers of America, has been first obtained. 
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SETTLEMENT OF LocaL anv Disraicr Dispures 


‘Should differences arise between the Mine Workers and 
the Operators as to the meaning and application of the 
provisions of this Agreement, or should differences arise 
about matters not specifically mentioned in this Agree- 
ment, or should any local trouble of any kind arise at the 
mine, an earnest effort shall be made to settle such differ- 
ences immediately: 


'1. Between the aggrieved party and the mine manage- 
ment. 


'2. Through the management of the mine and the Mine 
Committee. 


3. Through District representatives of the United Mine 
Workers of America and a commissioner representative 
(where employed) of the coal company. 


4, By a board consisting of four members, two of whom 
shall be designated by the Mine Workers and two by the 
Operators. 
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' 5. Should the board fail to agree the matter shall, within 
thirty (30) days after decision by the board, be referred 
to an umpire to be mutually agreed upon by the Oper- 
ator or Operators affected and by the duly desig- 


* nated representatives of the United Mine Workers of 


America, and the umpire so agreed upon shall expeditiously 
and without delay decide said case. The decision of the 
umpire shall be final. Expenses and salary incident to the 
services of an umpire shall be paid equally by the Operator 
or Operators affected and by the Mine Workers. 

' A decision reached at any stage of the proceedings above 
outlined shall be binding on both parties hereto and shall 
not be subject to reopening by any other party or branch 
of either association except by mutual agreement. 
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NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 19530 


As Amended September 29, 1952 
Errective Octoser 1, 1952 


WueEREas on January 18, 1951, and at various dates 
subsequent thereto, certain coal associations, companies 
and individuals (generally referred to as ‘‘Operators’’), 
in their association, company and individual names and 
capacities, executed with the United Mine Workers of 
America an Agreement denominated ‘‘ National Bituminous 
Coal Wage Agreement of 1950 as Amended January 18th, 
1951’’; and said Operators, signatory to this Agreement, 
have now negotiated with the United Mine Workers of 
America certain additional amendments to said ‘‘ National 
Bituminous Coal Wage Agreement of 1950”’ and it is the 
agreement and intent of all parties hereto to amend, and 
as amended, carry forward and preserve the terms and 
conditions of said ‘‘ National Bituminous Coal Wage Agree- 
ment of 1950’? and all previous Agreements as therein 
provided: 


761 
SENIORITY 


1. Seniority in principle and practice shall be recog- 
nized in the industry. 


2. In all cases where the working force is to be reduced, 
employees in each job classification at a mine with the 
least service, shall be laid off first. 

3. Employees who are idle because of a reduction in 
the working force shall be placed in a panel from which 
they shall be returned to employment on the basis of 
seniority. 
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4. Seniority established by the employees previous to 
the layoff shall be retained and continued upon reemploy- 
ment from the panel. 


5. The reemployment of any idle person in a new classi- 
fication is recognized fully, providing such person is quali- 
fied and is entitled otherwise to the position by reason 
of his seniority. 


_ 6. The superintendent of the mine and the secretary 
of the local union shall be joint custodians of the panel 
record. 


7. In two or three shift operations the question of se- 
miority with regard to work on the respective shifts shall 
be left to the discretion of the contracting parties at the 
mine in question. 


8. Grievances under the seniority arrangements shall 
be handled in the usual way under the machinery of the 
contract providing for the consideration and disposition 
of grievances. 


_ 9, Any person in the panel list who secures casual or 
intermittent employment during the period when no work 
is available for him at the operation shall in no way 
jeopardize his seniority rights while 
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engaged in such temporary employment. However, any 
person on the panel list who secures regular employment 
at another operation, or outside the industry, and does 
not return to work when there is available employment 
at the mine for those in said panel, shall sacrifice his 
seniority rights at the operation and shall have his name 
removed from the panel list. 
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NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 1950 


As Amended Effective September 1, 1955 


Wuereas on September 29, 1952, and at various dates 
subsequent thereto, certain coal associations, companies 
and individuals (generally referred to as ‘‘Operators’’), 
in their association, company and individual names and 
capacities, executed with the United Mine Workers of 
America an Agreement denominated ‘‘ National Bituminous 
Coal Wage Agreement of 1950 as Amended September 
29th, 1952’’; and said Operators, signatory to this Agree- 
ment, have now negotiated with the United Mine Workers 
of America certain additional amendments to said ‘‘Na- 
tional Bituminous Coal Wage Agreement of 1950”’ and it is 
the agreement and intent of all parties hereto to amend and 
supplement and as amended and supplemented to carry 
forward and preserve the terms and conditions of said 
‘‘National Bituminous Coal Wage Agreement of 1950 as 
amended September 29th, 1952,’’ said ‘‘National Bitumi- 
nous Coal Wage Agreement of 1950,’’ and all previous 
Agreements as therein provided: 

Now, THEREFORE, THIS AGREEMENT, effective September 
1, 1955, by and between the coal operators, associations, 
companies and individuals signatory hereto and by and 
between such other and additional associations, companies 
and individuals as may hereafter become signatory hereto 
(hereinafter referred to as ‘‘Operators’’), as parties 
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of the first part, and the International Union, United 
Mine Workers of America (hereinafter referred to as 
‘Mine Workers’’) on behalf of each member thereof, as 
party of the second part, covering all of the bituminous 
- coal mines owned or operated by said first parties, amends, 
modifies and supplements and, as amended, modified and 
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. supplemented, carries forward and preserves the terms 


and conditions of the ‘‘National Bituminous Coal Wage 
Agreement of 1950 as amended September 29th, 1952,’’ 
the ‘‘ National Bituminous Coal Wage Agreement of 1950,”’ 
and all previous Agreements as therein provided, such 
amendments, modifications and supplements being as fol- 
lows, to wit: 

Sd 
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IN WITNESS WHEREOF, each of the parties signatory hereto, 


| pursuant to proper authority, has caused this Agreement, 
_ effective September 1, 1955, to be signed by its proper 


officers or representatives at Washington, D. C., on this 
20th day of August, 1955. 


In WITNESS WHEREOF, each of the parties signatory hereto, 


_ pursuant to proper authority, has caused this agreement, 


effective September 1, 1955, 
772 


to be signed by its proper officers or representatives at 
Washington, D. C., on this 20th day of August, 1955. 


Unirep Mrxye Workers or AMERICA 
Joun L. Lewis, President 
Tuomas Kennepy, Vice-President 
JoHN Owens, Secretary-Treasurer 
eB e * * 


District No. 17—R. O. Lewis 
e s e 


e eB ° e e * e 
774 
Westmoreland Coal Company 
s & es e Bad e * * * 2 


SoutHERN Coat Propucers ASSOCIATION 
. e . e 2 s s Ea 


Kanawha Coal Operators Association 
x) * e 
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CONSTITUTION 
of the 
INTERNATIONAL UNION 


Unrrep Mine Workers 
or AMERICA 
Washington, D. C. 


SEAL 


Effective November 1, 1952 
Adopted at Cincinnati, Ohio 
October 15, 1952 
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ARTICLE III. 
JURISDICTION. 


Section 1. The International Union shall be composed 
of workers eligible for membership in the United Mine 
Workers of America, and may be divided into Districts, 
Sub-Districts and Local Unions. The International Union 
shall have supreme legislative, executive and judicial au- 
thority over all members and subordinate branches, and 
shall be the ultimate tribunal to which all matters of 
importance to the welfare of the membership and sub- 
ordinate branches shall be referred for adjust- 
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ment. Between International Conventions the supreme 
executive and judicial powers of the International Union 
shall be vested in its Executive officers and Executive Board 
in accordance with and subject to the provisions of this 
Constitution. 
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_ See. 2. All Districts, Sub-Districts and Local Unions 
must be chartered by, and shall be under the jurisdiction 
of and subject to the laws of the International Union and 
rulings of the International Executive Board. Charters 
of Districts, Sub-Districts and Local Unions may be re- 
‘voked by the International President, who shall have au- 
thority to create a provisional government for the sub- 
ordinate branch whose charter has been revoked. This 
action of the International President shall be subject to 
review by the International Executive Board upon appeal 
by any officers deposed or any members affected thereby. 
Until such review is had and unless said order of revoca- 
tion is set aside, all members, officers and branches within 
the territory affected 
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by the order of revocation shall respect and conform to said 
order. An appeal may be had from the decision of the 
Executive Board upon such order of revocation, to the next 
International Convention. 


* e e « e e * * * * 
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ARTICLE IV. 


Districts. 


. Section 1. Districts may be formed with such numbers 
and territory as may be designated by the International 
Officers and may adopt such laws for their government 
as do not conflict with the laws or rulings of the Inter- 
national Union or Joint Agreements. 
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ARTICLE V. 
Svus-DIstRIctvs. 


 Sub-Districts may be formed and assigned such num- 
bers and territory as may be designated by the District 
of which they are a part, subject to the approval of the 
International Executive Board; and such Sub-Districts 
may, after being duly chartered, adopt such laws for 
their government as do not conflict with the laws and 
rulings of the International or District Unions or joint 


agreements. 
ARTICLE VI. 


Locan Unions. 


Section 1. Local Unions may adopt such laws for their 
government as do not conflict with the laws or rulings 
of the International, District or Sub-District Unions or 
Joint Agreements. 


® ° ° ° e e * ° * * 
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ARTICLE XIV. 


Loca Unions, How FormMep anp 
GOVERNED. 


Section 1. Local Unions shall be composed of ten or 
more workers, skilled and unskilled, working in or around 
coal mines, coal washeries, 
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coal processing plants, coke ovens, or in other industries 
designated and approved by the International Executive 
Board, but seven members shall be a quorum for a Local 
Union. 
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Sec. 27. The date of Local elections for Local Officers, 
Mine Committeemen, Safety Committeemen and Check- 
weighmen must be generally advertised among the mem- 
-bers. The Local Recording Secretary shall post notices 
at least one week previous to the date of election. 

_ Sec. 28. No person shall be eligible to act as a Local 
officer, mine committeeman or safety committeeman who 
has not been a member of the Local Union represented 
at least six 
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months, or is not employed in or around a coal mine, coal 
washeries, or coke ovens, and in such other industries 
as may be designated and approved by the International 
Executive Board, or by the Organization, or who is not 
a regular attendant at the meetings of his Local Union. 


e * e * o * * @ * o 
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ARTICLE XVI. 
STRIKES. 


_ Section 1. No District shall be permitted to engage in 
a strike involving all or a major portion of its members, 
without the sanction of an International Convention or 
the International Executive Board. 

_ See. 2. Districts may order local strikes within their 
respective Districts on their own responsibility, but where 
local strikes are to be financed by the International Union, 


they must be sanctioned by the International Executive 
Board. 


* e e e e e * * * * 
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874 
NEW MEMBERS 


Any member of a Local Union can propose any one 
who works in or around the mine for membership in the 
organization. Propositions to be made to the Secretary, 
who shall announce the same to the Union, under the 
head of Order of Business No. 4. 

President — Brothers, you have heard the name (or 
names) of the 
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candidate (or candidates) who desire to become members 
of this Union. Are there any objections? 


Note: Local Unions having complete control over their 
own affairs shall decide by what vote they will admit 
members to their body; if objections are raised the Presi- 
dent shall call for a vote in accordance with rules of the 
Union. If no objections are raised a vote is unnecessary, 
and the President shall say: No objections having been 
raised I declare the candidates entitled to take the obli- 
gation and become members of this Local Union. 


[Nore: The Umpire’s decision which is found at pp. 
891-2 of the original record appears in the Joint Appendix 
at pp. 177-179]. 
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Unrrep Mine Workers or AMERICA 
John Owens, Secretary-Treasurer 
Telephone MEtropolitan 0530 
United Mine Workers’ Building 
Washington 5, D. C. 


October 24, 1951 


To All Members, Committeemen and 
Officers of All Local Unions 
United Mine Workers of America 


Deag Sires AND Brorsers: 


_ During the past year a wave of unauthorized local strikes 
or work stoppages occurred in various Districts. In nearly 
all of these strikes or stoppages the machinery incorpo- 
rated in joint agreements for the consideration and dispo- 


sition of grievances was not invoked. The International 
Executive Board, now in session in Washington, D. C., 
has given consideration to the implications involved in 
these strikes or stoppages and reach the following con- 
clusions thereon: 


1. These unauthorized strikes adversely affect the 
contractual relationships between the United Mine 
Workers of America and the coal operators. 


2. Unauthorized strikes cause unnecessary loss of 
earnings to our members, work hardship upon their 
families and are not beneficial to the interests of the 
communities wherein they occur. 


3. Unauthorized strikes reflect discredit upon our 
organization’s sixty-year record of honoring contrac- 
tual provisions and result in strained labor relations 
between the parties signatory to the joint agreements. 
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4. In some instances these unauthorized work stop- 
pages have created situations wherein union opera- 
tions have not been able to meet their commitments 
and this resulted in these operations losing business 
to competitors. < 
5. The joint agreements between our organization 
and the coal operators contain established machinery 
for the adjustment of disputes between the parties 
signatory thereto which eliminates the necessity for 
calling strikes. 
6. These unauthorized strikes not only endanger the 
stability of the coal industry, but encourage the oper- 
ators to demand punitive clauses in wage agreements. 
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On the basis of the foregoing conclusions, the Inter- “<< 
national Executive Board, by unanimous vote, urges all 
members, local union officers and committeemen, district 
and international officials to not only refrain from partici- 
pation in these unauthorized strikes, but to use their ef- 
forts and influence to prevent occurrence of said unauthor- 
ized strikes in contravention of the International Consti- 
tution and in direct opposition to the established policies 
of the United Mine Workers of America. 

We express the hope that the policies outlined herein 
will be followed in the best interests of our organization 
and our membership. 

On behalf of the International Executive Board, United 
Mine Workers of America. 

/s/ Joan L. Lewis 
President 

/s/ THomas KENNEDY 
Vice-President 

/s/ Jounn Owens 
Secretary-Treasurer 
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JANUARY 30, 1956 
MR. CECIL BIAS, PRESIDENT 
LOCAL UNION 9735, U. M. W. of A. 
JEFFREY, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE. HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


R. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 
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MR. BENNY WORKMAN, VICE PRESIDENT 
LOCAL UNION 9735, U. M. W. of A. 
DANVILLE, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE: HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


R. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 


898 


MR. WM. R. LINVILLE, REC. SEC. 
LOCAL UNION 9735, U. M. W. of A. 
BOX 1118 

MADISON, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


R. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 


JANUARY 30, 1956 


JANUARY 30, 1956 
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MR. LAWRENCE GREENE, TREASURER 
LOCAL UNION 9735, U. M. W. of A. 
RAMAGE, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


R. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 
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JANUARY 30, 1956 


JANUARY 30, 1956 
MR. ERNEST D. HOPPER, FIN. SEC. 
LOCAL UNION 9735, U. M. W. of A. 
MADISON, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


R. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 
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JANUARY 30, 1956 
MR. ALLEN BROWN, CHAIRMAN 
MINE COMMITTEE, L. U. 9735, UMWA 
GREENVIEW, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE HEREBY OFFICIALLY REQUESTED TO EXERT 
, YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
_ TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


BR. O. LEWIS, PRESIDENT 
‘DISTRICT 17, U. M. W. OF A 
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JANUARY 30, 1956 
MR, JIMMIE RYAN, MEMBER 
MINE COMMITTEE, L. U. 9735, UMWA 
STAR ROUTE NO. 2 
MADISON, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE. HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


R. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 
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| JANUARY 30, 1956 
MR. JOHN BUCHANNON, MEMBER 
MINE COMMITTEE, L. U. 9735, UMWA 
CLOTHIER, WEST VIRGINIA 


AS AN OFFICIAL OF UNITED MINE WORKERS OF AMERICA LOCAL 
UNION 9735 YOU ARE HEREBY OFFICIALLY REQUESTED TO EXERT 
YOUR FULL INFLUENCE AND AUTHORITY TO IMMEDIATELY RE- 
TURN THE WESTMORELAND COAL COMPANY MINE TO OPERATION 
AND HANDLE ALL DISPUTES IN ACCORDANCE WITH THE TERMS 
OF THE NATIONAL WAGE AGREEMENT. 


BR. O. LEWIS, PRESIDENT 
DISTRICT 17, U. M. W. OF A. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 9-CB-305 


INTERNATIONAL Union, Unirep Mrxe Workers oF AMERICA; 
District 17, Unirep Mrxe Workers oF AMERICA; and 
Locan Union No. 9735, Unitrep Mine Workers oF 
AMERICA 

and 


WEstTMORELAND CoaL Company, KanawHa CoaL Operators’ 
ASSOCIATION 


Clifford L. Hardy, Esq., for the General Counsel. 

M. E. Bioarsky, Esq., Charleston, W. Va., and Willard P. 
Owens, Esq., Washington, D. C., for the International 
and District. 

Cecil Bias, Jeffrey, W. Va., and William R. Linville, Madi- 
son, W. Va., for the Local. 

David D. Johnson, Esq., and R. G. Kelly, Esq., (Jackson, 
Kelly, Holt & O’Farrell), Charleston, W. Va., for the 
Charging Parties. 


Before: Ralph Winkler, Trial Examiner. 


Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


Upon charges filed by the above-named Company and 
Association, the General Counsel of the National Labor 
Relations Board issued a complaint dated March 30, 1956, 
against the three labor organizations, the Respondents 
named in the caption above, alleging that Respondents 
have engaged in unfair labor practices affecting commerce 
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within the meaning of Section 8 (b) (3) and (d) and Sec- 
tion 2 (6) and (7) of the Labor Management Relations 
Act, 1947, 61 Stat. 136, herein called the Act. Copies of 
the complaint and charges were duly served upon Respond- 
ents, in response to which Respondents filed answers deny- 
ing the unfair labor practices alleged. 

Pursuant to notice, a hearing was held on May 1 and 2, 
1956, at Charleston, West Virginia, and on May 10, 1956, 
at Washington, D. C., before the undersigned Trial Exam- 
iner. All parties participated in the hearing and were also 
given opportunity to present oral argument at the close 
of the hearing and to file briefs as well. Respondents’ mo- 
tions to dismiss the complaint are disposed of in accordance 
with the following findings of fact and conclusions of law. 

_ Upon the entire record in the case and from my obser- 
vation of the demeanor of the witnesses, I make the fol- 
lowing : 
911 
Frnpines oF Fact 
I. The business of the Company 


. Westmoreland Coal Company, herein called Westmore- 
land, is a Pennsylvania corporation engaged in the mining 
and distribution of bituminous coal in West Virginia. 
Westmoreland’s 1955 sales exceeded a value of $5,000,000, 
more than 40 percent of which was derived from out-of- 
State shipments. 

_ I find that Westmoreland is engaged in commerce within 
the meaning of the Act. 


II. The labor organizations involved 


The complaint alleges, and all parties agree, that each 
of the Respondents, namely, the International, the District, 
and the Local, is a labor organization within the meaning 
of the Act. 
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III. The alleged unfair labor practices 
The parties and their contractual relationship 


Westmoreland operates mines at Madison, West Vir- 
ginia, known as Hampton mines Numbers 2 and 3. The 
employees of these mines, approximately 160 altogether, 
went out on strike on January 23, 1956, and did not return 
until February 9, 1956. The General Counsel asserts that 
the objective of the strike was ‘‘to change, add to, and 
delete’’ terms and conditions of a 1955 collective bargain- 
ing agreement, and the General Counsel contends that by 
striking for such purpose the respective Respondents—In- 
ternational, District, and Local—violated Section 8 (b) (3) 
of the Act because of a failure to comply with the proced- 
ural provisions of Section 8 (d) of the Act. 

The 1955 Agreement, mentioned above, was executed by 
Respondent International and District and by Southern 
Coal Producers’ Association (herein called ‘‘Southern’’) 
and Kanawha Coal Operator’s Association (herein called 
‘‘Kanawha’’). Respondent Local is not a party signatory 
to such contract. Southern is composed of bituminous 
coal mining employers and associations of such employers 
in several States; one of Southern’s purposes and activi- 
ties is the conduct of labor negotiations with the Inter- 
national and the District. The parties herein agree that 
the employees of Southern employer members constitute an 
appropriate bargaining unit and that such employees have 
designated the International as their exclusive bargaining 
representative, in which capacity Southern recognizes and 
is under the 1955 Agreement with International. Kanawha 
is a member organization of Southern and is composed of 
bituminous coal mining employers in West Virginia, in- 
eluding Westmoreland; Kanawha has, as one of its func- 
tions, the adjustment of grievances with Respondent Dis- 
trict under the mentioned contract. 
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' Although there will be some further discussion of the 
organizational relationship between the three Respondents 
herein, suffice it at the moment to say that Respondent 
Local falls within Respondent District in the organiza- 
tional picture and that Respondent District is one of Re- 
spondent International’s many districts. Westmoreland 
employees are members of Respondent Local. 

_ The 1955 Agreement, under consideration, is one of a 
longtime series of industry contracts. Except as may be 
indicated, this proceeding does not concern any such con- 
tracts operative before 1950. The formal title of the 
1950 contract is ‘‘National Bituminous Coal Wage Agree- 
ment of 1950.” Contracts since 1950 are formally desig- 
nated as amendments to such 1950 contract; the 1955 
amendatory agreement carries forward and preserves the 
terms and provisions of the basic 1950 agreement as suc- 
cessively amended. 

912 


The situation giving rise to the work stoppage under 
consideration here involved a matter of shift seniority, on 
which basis two employees claimed to be entitled to jobs 
on another shift; Westmoreland rejected the claim because 
of Westmoreland’s position that its employees had no 
contract right to shift seniority. Pertinent to this dis- 
pute are the following provisions of the aforementioned 
1955 contract. 

SenrorITY?” 


1. Seniority in principle and practice shall be recog- 
nized in the industry. 

s ° * * s s * * e 

7. In two or three shift operations the question of 
seniority with regard to work on the respective shifts 


| 2 These seniority provisions, appearing in the 1952 amendments to the 1950 
agreement, are incorporated in the 1955 contract. 
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shall be left to the discretion of the contracting par- 
ties at the mine in question. 


8. Grievances under the seniority arrangements shall 
be handled in the usual way under the machinery of 
the contract providing for the consideration and dis- 
position of grievances. 


s * * te e ° * ° & 
District AGREEMENTS* 


. . all local agreements, rules, regulations and cus- 
toms heretofore established in cinflict with this Agree- 
ment are hereby abolished. Prior practice and cus- 
tom not in conflict with this Agreement may be con- 
tinued, ... 


~The 1955 Agreement contains the following grievance 
provisions: 


SETTLEMENT oF Loca. anp District DispuTes* 


Should differences arise between the Mine Workers 
and the Operators as to the meaning and application 
of the provisions of this Agreement, or should differ- 
ences arise about matters not specifically mentioned 
in this Agreement, or should any local trouble of any 
kind arise at the mine, an earnest effort shall be made 
to settle such differences immediately: 


1. Between the aggrieved party and the mine man- 
agement. 


2. Through the management of the mine and the 
Mine Committee. 


2 This appears in the 1950 agreement and is also included in the 1952 and 
1955 agreements. 


3 This provision was carried forward from the 1950 agreement into the 1952 
and 1955 agreement. 
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3. Through District representatives of the United 
Mine Workers of America and a commissioner repre- 
sentative (where employed) of the coal company. 
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4. By a board consisting of four members, two of 
whom shall be designated by the Mine Workers and 
two by the Operators. 


5. Should the board fail to agree the matter shall, 
within thirty (30) days after decision by the Board, 
be referred to an umpire to be mutually agreed upon 
by the Operator or Operators affected and by the duty 
designated representatives of the United Mine Work- 
ers of America, and the umpire so agreed upon shall 
expeditiously and without delay decide said case. The 
decision of the umpire shall be final. Expenses and 
salary incident to the services of an umpire shall be 
paid equally by the Operator or Operators affected and 
by the Mine Workers. 

A decision reached at any stage of the proceedings 
above outlined shall be binding on both parties hereto 
and shall not be subject to reopening by any other party 
or branch of either association except by mutual agree- 
ment. 


The 1955 Agreement also carries over from the 1952 agree- 
ment the following provision: 


MISCELLANEOUS 
e e es * * e eS e * 
3. The United Mine Workers of America and the 
Operators agree and affirm that they will maintain 
the integrity of this contract and that all disputes and 
claims which are not settled by agreement shall be 
settled by the machinery provided in the ‘‘Settlement 
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of Local and District Disputes’’ section of this Agree- 
ment unless national in character in which event the 
parties shall settle such disputes by free collective 
bargaining as heretofore practiced in the industry, 
it being the purpose of this provision to provide for 
the settlement of all such disputes and claims through 
the machinery in this contract provided and by collec- 
tive bargaining without recourse to the courts. 


* Ld oo * e * * * e 


The 1952 contract, in which the foregoing paragraph 3 first 
appears, amends paragraph 3 of. the 1950 agreement and 
strikes out paragraph 4 of the 1950 agreement. Para- 
graphs 3 and 4 of the 1950 agreement, which provisions 
were respectively amended and deleted, read as follows: 


MISCELLANEOUS 


3. The contracting parties agree that, as a part of 
the consideration of this contract, any and all disputes, 
stoppages, suspensions of work and any and all claims, 
demands or actions growing therefrom or involved 
therein shall be by the contracting parties settled and 
determined exclusively by the machinery provided in 
the ‘‘Settlement of Local and District Disputes’’ sec- 
tion of this Agreement; or, if national in character, 
by the full use of free collective bargaining as hereto- 
fore known and practiced in the industry. 
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4. The United Mine Workers of America and the 
Operators signatory hereto affirm their intention to 
maintain the integrity of the contract and to exercise 
their best efforts through available disciplinary meas- 
ures to prevent stoppages of work by strike or lockout 
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pending adjustment or adjudication of disputes and 
grievances in the matter provided in this agreement. 


Sequence of events 


Westmoreland’s Hampton mine is a three-shift opera- 
tion. In or about October 1955, third-shift employees Cur- 
tis Hager and Hasell Woods sought to be transferred to 
, second-shift positions on the basis of shift seniority. West- 
‘moreland rejected their claim; whereupon Hager and 
Woods filed grievances under the above-outlined grievance 
‘procedure claiming, in effect, that Westmoreland was 
thereby denying them shift seniority rights which they as- 
-serted to have been established by custom at the Hampton 
mines. The grievances then were processed through the 
successive steps of the aforedescribed grievance machinery. 
‘Attending the second step meeting were Respondent Local 
Mine Committeemen and Westmoreland Superintendent 
Lawrence Sutton; at the third step meeting (the so-called 
“intermediate board’’ meeting) were Field Representatives 
James B. Farley and one Foley in behalf of Respondent 
District, and Jack Flippen (a Kanawha Association com- 
missioner) and Sutton for Westmoreland. The District 
representatives took the position at the fourth step (the 
so-called ‘‘joint board’’ meeting) that the evidence adduced 
at the third step established a custom of shift seniority 
at the mine as Hager and Woods and the Local Mine Com- 
mittee had asserted. The respective representatives were 
unable to resolve the grievance at the fourth step and the 
matter was accordingly referred to an umpire. On Januv- 
ary 12, 1956, the Umpire (D. Boone Dawson, Esq.) issued 
his decision in the matter, set forth in the Appendix hereto, 
sustaining Westmoreland’s position and holding that 
Hager and Woods were accordingly not entitled to be 
transferred on a shift-seniority basis. 

_ A copy of the Umpire’s decision was received by Local 
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Recording Secretary William R. Linville; and on January 
21, 1956, at the first Local meeting held after issuance of 
the decision, Local President Cecil Bias read the decision 
to the membership. Although there was ‘‘some discussion”’ 
of the decision at the meeting, the Local did not take a 
strike vote or adopt any other course of action at the time. 
No International or District representatives attended this 
meeting. 

On the morning of January 23, 1956, the first work day 
after the January 21 Local meeting, the employees of the 
day shift were at the mine but did not go to work; they 
were, rather, ‘‘in a kind of an uproar ... over the senriority 
question,” according to Allen Brown, then chairman of 
the Local Mine Committee. Brown and Local President 
Bias went to the mine office that morning and inquired for 
General Superintendent C. J. Robinson or Superintend- 
ent Sutton. Foreman Edward Justis informed them that 
neither superintendent was in, whereupon Bias and Brown 
advised Justis, according to Justis’ testimony, that “we’ve 
been handed an underhanded deal by the District and the 
umpire... over seniority”; they told Justis that the men 
weren’t going to work ‘‘today nor tomorrow nor the next 
day’’ because their “seniority” had been taken from them 
and that the men wouldn’t resume operations until their 
seniority was restored. Bias and Brown rejected Justis’ 
suggestion that the employees continue working until Sut- 
ton was reached. Brown testified that the employees ‘‘just 
scattered” when the Mine Committee thereupon informed 
them that the Committee was unable to find Robinson or 
Sutton.* Later that day Bias, 


4 All employees of all shifts, except a pumper man, participated in the 
stoppage for its duration, beginning on January 23. 
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Brown, and Mine Committeeman John Buckhannon met 
and discussed with Superintendent Robinson the matter of 
shift seniority and the Umpire’s decision; they advised 
Robinson that the Hampton employees wanted their shift 
seniority and stated, according to Robinson’s testimony, 
that ‘‘the men weren’t satisfied with the decision of the 
umpire as they felt they had always had seniority at that 
mine.’’ Robinson told the Local representatives that he 
would call Kanawha Association to ‘‘find out just exactly 
what the score is.’? Robinson discussed the matter with 
Executive Secretary Harry G. Kennedy of Kanawha Asso- 
ciation and Kennedy informed Robinson, according to Rob- 
inson’s testimony, that “the ruling of the umpire was final 
and binding, that we were supposed to live up to it’’; 
Robinson relayed this information to Chairman Brown of 
the Local Mine Committee. During his discussion with 
the Mine Committeemen that day, Robinson advised them, 
according to Brown, that Robinson’s superiors had in- 
structed him that they could not work out any shift seni- 
ority agreement in view of the Umpire’s decision. 

Upon being informed of the work stoppage by Robinson, 
Kennedy in turn informed James Farley, Respondent Dis- 
trict’s chief field representative, of the strike and Kennedy 
requested Farley ‘‘to put the mine back to work’’; Farley 
said he “would investigate the matter and advise Kennedy 
further. (So far as the record discloses, this was the first 
knowledge of the strike obtained by the International or 
the District.) Farley thereupon notified Respondent Dis- 
trict President Raymond O. Lewis of the stoppage, and 
Lewis instructed Farley ‘‘to get the mine into operation as 
soon as possible.” That same day, January 23, Farley 
visited Local President Bias and discussed the stoppage 
with Bias; Farley told Bias the Umpire’s decision was 
final and binding and he requested Bias to convene a spe- 
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cial meeting of the Local the next day, which Bias agreed 
to do, so that Farley could urge the Local membership to 
return to work. Meanwhile, Westmoreland Vice-President 
K. P. Humphrey called District President Lewis, and Lewis 
advised Humphrey that Farley had already taken steps 
to get the mine into operation. 

_W. A. (Tony) Boyle is assistant to International Presi- 
dent John L. Lewis and is a member of the International 
Executive Board. On the morning of January 24, District 
President R. O. Lewis telephoned Boyle at International 
headquarters at Washington, D. C., and informed Boyle 
of the Westmoreland work stoppage. Boyle inquired what 
the District was doing to get the mine back into opera- 
tion and Lewis replied that District representatives were 
working on the matter. That same afternoon, upon the 
instruction of Local officers, Local Recording Secretary 
Linville also advised Boyle of the strike and he asked Boyle 
to send an International Commission ‘‘to get things 
straightened out.’’ Linville explained to Boyle that the 
Local Union was dissatisfied with the Umpire’s decision 
on the matter of shift seniority and that the men would 
not return to work ‘‘until something was done about that 
decision [and] . . . the umpire got the full facts of the 


ease.’’ Boyle advised Linville that the Umpire’s decision 
was “final and binding”’ and that an International Commis- 
sion could not set aside an Umpire’s decision; Boyle in- 


sisted to Linville that the Local ‘‘obey the mandate of the 
International Union and return to work.’’ Boyle advised 


District President Lewis of his conversation with Linville. 


Also on January 24, District Representative Farley ad- 


dressed a Local meeting, especially convened at Farley’s 


request to Bias, as stated above. Farley discussed the 
contract grievance procedures in his speech and advised 
the Local membership that the Umpire’s decision was “final 
and binding”’ and that the mines ‘‘would have to be put 
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back into operation. Chairman Brown of the Local Mine 
Committee told Farley at the meeting that the Local was 
dissatisfied with the Umpire’s decision and with the Dis- 
trict’s handling of the matter and that they did not want 
Farley to handle any other Local grievances; Bias also 
declared at the time that the 
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men would not return to work until Westmoreland ‘‘rec- 
ognized their shift seniority.’’ Farley replied that he was 
nevertheless there ‘‘to get the mines back into operation’’ 
and he urged the men to return. 

From the outset of the strike and for its duration, Dis- 
trict President Lewis gave standing orders to the District 
staff to get the Westmoreland mine into operation as soon 
as possible, and he devoted a portion of each day to a 
consideration of the matter. In discussions about the stop- 
page with Westmoreland Vice Presidents W. A. Gallagher 
and E. P. Humphrey and Kanawha official Kennedy, Lewis 
made it clear that the District and International opposed 
the strike and were attempting to have the men return 
to work. Boyle of the International office also advised 
Southern President Joseph Moody, with whom he was in 
contact during the strike, to a similar effect. 

; The day after the aforementioned Local meetings on Jan- 
uary 24, Farley instructed District Field Representatives 
Emery McCoy and Bert Castle to go the mine and instruct 
the Local officers “to put the mines back into operation”’ 
and to advise them that the District would thereafter as- 
sist the Local, should it desire, in taking up the seniority 
question with Westmoreland. Such trip to the mines was 
impossible that day because of icy roads, and Farley re- 
newed his instructions on January 26 on which day McCoy 
and Castle called upon Local President Bias and then on 
Brown and insisted that the men return to work. On this 
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occasion, as well, Bias indicated the Loeal’s dissatisfac- 
tion with the District’s handling of the Hager-Woods 
grievance and stated that the men would not return until 
the matter was ‘‘straightened out,’’ in connection with 
which Bias advised McCoy, as he and Mine Committeemen 
did on other occasions, that the Local had approximately 
25 additional cases of seniority. 

On or about January 30, 1956, International Vice-Presi- 
dent Kennedy sent a telegram to the Local instructing 
the men to return to work, and that same day District 
President Raymond Lewis also sent the following wire to 
all Local officers and Mine Committee Members: 


As an official of United Mine Workers of America Local 
Union 9735 you are hereby officially requested to exert 
your full influence and authority to immediately re- 
turn the Westmoreland Coal Company mine to opera- 
tion and handle all disputes in accordance with the 
terms of the National Wage Agreement. 


That same day Local Secretary Linville expressed dissatis- 
faction to District President Lewis as to the District’s 
processing of the grievance, and Lewis once more stated 
that the Umpire’s decision was “final and binding.’’ Lin- 
ville suggested to Lewis at this time that there was a 
‘‘possibility’’ of ending the stoppage if the District would 
call a Local meeting, whereupon Lewis instructed Farley 
to arrange for such meeting to be held the next day, which 
Farley did. 

The Local meeting was accordingly held on January 31, 
and was attended by District Vice-President Charles A. 
Neal and District Field Representatives Castle and Foley. 
Addressing the membership on that occasion Neal again 
advised that the Umpire’s decision was final and binding, 
that the International had a policy against unauthorized 
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work stoppages,’ and that the strike in question was against 
the best interest of the membership, the District, and the 
International. Neal emphasized the seriousness of the 
situation to the Local membership and instructed them to 
return to work at once. On February 3, Field Represen- 
tatives McCoy and Foley again importuned Bias, Linville, 
Brown, and former Committeeman Opie Hunter to have 
the men return to work. Hunter informed them that the 
Local officers 
917 


and membership ‘‘wouldn’t go against the [Mine] com. 
mittee’’; Bias said he would do what he could, but the 
men ‘‘would not listen’’ to him and that the men “would 
not go back to work until this dissatisfaction they had 
was made satisfactory.’’ At Farley’s instructions McCoy 
‘and Foley attended another Local meeting the following 
day to insist that the men return, and this time Bias also 
instructed the men to resume work. Advised again that 
there were approximately 25 other seniority grievances, 
McCoy and Foley told the membership that each grievance 
would be handled on its own merits. Foley and McCoy 
attended still another meeting of the Local membership 
on February 6, on which occasion the membership walked 
out when Foley arose to address them. 

The stoppage ended and the men returned to work on 
February 9 when Superintendent Robinson worked out an 
arrangement with Local officers and Mine Committeemen 
whereby, for reasons of family hardship and not for shift 
seniority considerations, Robinson agreed to transfer 
Hager to a second-shift position. Woods remained where 
he was, on the third shift. 


5 Discussed in the following section herein. 
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Relationship between the respective Respondents: 
Contracts 


Respondent International consists of 28 Districts, ex- 
eluding District 50; the Districts are composed of Local 
Unions which alone have the right to admit to membership. 
The supreme authority of the UMWA resides primarily 
in the International Convention; during recesses of the 
Convention, the International Executive Board is the 
governing body. The International Executive Board is 
made up of representatives from each District. 


Respondent District 17 consists of approximately 153 
Local Unions, including Respondent Local. District offices 
supervise, assist, and counsel with their constituent Local 
Unions within the organizational framework. Respond- 
ent District’s officers, including Lewis and Neal, are pro- 
visional officers appointed by the International President 
with the International Executive Board’s approval and 
sanction; they are not paid by the Local. Respondent Dis- 
trict field representatives (such as Farley, McCoy, Castle, 
and Foley) are appointed and paid by the District. 


Local Unions are issued charters by the International, 
and the International Constitution provides that ‘‘ Local 
Unions may adopt such laws for their government as do 
not conflict with the laws or rulings of the International, 
District or sub-District Unions or Joint Agreements.” Re- 
-spondent Local elects and pays its own officers (such as 
Bias and Linville) and conducts its own Local business 
under its own Local Union by-laws; these by-laws were 
drafted by a committee of Local members appointed for 
such purposes by Local President Bias and the by-laws 
were thereafter adopted by the Local. 


The Local Mine Committee was established by the em- 
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ployer and union signatories to the 1955 contract, such 
agreement providing as follows:° 


MINE ComMMITTEE 


A committee of three (3) Mine Workers, who shall be 
able to speak and understand the English language, 
shall be elected at each mine by the Mine Workers 
employed at such mine. Each member of the Mine 
Committee shall be an employee of the mine at which 
he is a committee member, and shall be eligible to 
serve as a committee member only so long as he con- 
tinues to be an employee of said mine. The duties of 
the Mine Committee shall be defined to the adjustments 
of disputes 
918 


arising out of this Agreement that the mine manage- 
ment and the Mine Worker, or Mine Workers, have 
failed to adjust. The Mine Committee shall have no 
other authority or exercise any other control, nor in 
any way interfere with the operation of the mine; for 
violation of this clause any or all members of the 
Committee may be removed from the Committee. 


The Local alone pays the Mine Committee members for 
their services. 

Article XVI of the International Constitution prohibits 
a District from engaging in strikes involving all or a major 
portion of its members “without the sanction of an Inter- 
national Convention or the International Executive 
Board’’; Article XVI does authorize Districts to order 
‘local strikes within their respective Districts on their own 
responsibility, but where local strikes are to be financed 
by the International Union, they must be sanctioned by the 


‘6 This provision is carried over from the 1950 agreement, which in turn car- 
ries over the provision from a 1941 and intervening agreements. 
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International Executive Board.’’ The International Con- 
stitution does not authorize Local unions to call strikes, 
and in 1951, as hereinafter indicated, the International ex- 
pressly declared its disapproval of unauthorized Local 
strikes. Article XXI of the International Constitution 
states, in this connection, that ‘‘Any member or members 
shutting down a mine in violation of Joint Agreement shall, 
upon conviction by the District organization, suffer such 
penalty as may be imposed upon them by the respective 
District organizations.’’ 

With respect to internal organizational discipline, the 
International Constitution (Article III, Section 2) also 
authorizes the International President to revoke Local 
charters, subject to appeal by any officers deposed or any 
members affecting thereby; and Article VI, Section 3, of 
the Constitution empowers the International or an affected 
District to “reverse” any action of a Local Union which 
action is ‘‘opposed to the interests” of the International or 
District. Article XVIII, Section 2, of the International 
Constitution provides that charges may be filed against 
Local officers or members for ‘‘violating any of the organi- 
zation’s laws or any transgression against the Organiza- 
_ tion,’’ with an original hearing at the Local level and with 
appeals by either the accused or accuser to successively 
higher authority in the organizational hierarchy. 

National agreements, such as the 1955 contract under 
consideration, are negotiated at the International and not 
the Local level, and any changes in such agreements can be 
made only at such International level. The International 
has never authorized any Local Union, or the latter’s offi- 
cers or committees, to negotiate or even to propose any 
modification of the 1955 Agreement. District organiza- 
tions are responsible as an internal organizational mat- 
ter, according to Respondent District President Lewis, 
for contract enforcement activities within their district 
bounds. 
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_ At all times material here, the International has had an 
expressed and operative policy against unauthorized Local 
strikes. This policy goes back at least to 1951 when it 
notified Respondent Local and its other affiliated Locals as 
follows: 


October 24, 1951 


To All Members, Committeemen and 

Officers of all Local Unions 

United Mine Workers of America 

Dear Sirs anp BrotHERs: 

During the past year a wave of unauthorized local 
strikes or work stoppages occurred in various Dis- 
tricts. In nearly all of these strikes or stoppages the 
machinery incorporated 
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in joint agreements for the consideration and dispo- 
sition of grievances was not invoked. The Interna- 
tional Executive Board, now in session in Washing- 
ton, D. C., has given consideration to the implications 
involved in these strikes or stoppages and reached the 
following conclusions thereon: 


1. These unauthorized strikes adversely affect the 
contractual relationship between the United Mine 
Workers of America and the coal operators. 


2. Unauthorized strikes cause unnecessary loss of 
earnings to our members, work hardship upon their 
families and are not beneficial to the interests of the 
communities wherein they occur. 


3. Unauthorized strikes reflect discredit upon our 
organization’s sixty-year record of honoring contrac- 
tual provisions and result in strained labor relations 
between the parties signatory to the joint agreements. 
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4. In some instances these unauthorized work stop- 
pages have created situations wherein union operations 
have not been able to meet their commitments and this 
resulted in these operations losing business to com- 
petitors. 


5. The joint agreements between our organization 
and the coal operators contain established machinery 
for the adjustment of disputes between the parties sig- : 
natory thereto which eliminates the necessity for call- 
ing strikes. 


6. These unauthorized strikes not only endanger the 
stability of the coal industry, but encourage the oper- 
ators to demand punitive clauses in wage agreements. 

On the basis of the foregoing conclusions, the Inter- 
national Executive Board, by unanimous vote, urges 
all members, local union officers and committeemen, dis- 
trict and international union officials to not only re- 
frain from participation in these unauthorized strikes, 
but to use their efforts and influence to prevent oc- 
currence of said unauthorized strikes in contravention 
of the International Constitution and in direct oppo- 
sition to the established policies of the United Mine 
Workers of America. 

We express the hope that the policies outlined herein 
will be followed in the best interests of our organiza- 
tion and our membership. 

On behalf of the International Executive Board, 
United Mine Workers of America. 





Joun L. Lewis 
President 

Tomas KENNEDY 
Vice-President 

Joun Evans 
Secretary-Treasurer 
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Further matters respecting the stoppage 


| As indicated above, W. A. Boyle of the International 
office and District President R. O. Lewis were in fre- 
quent communication with various officers of Westmore- 
land, Kanawha, and Southern during the strike. As also 
stated above, these union officials advised the employer 
representatives of International and District opposition 
to and disapproval of the strike; they kept the employer 
representatives informed of their respective organizations’ 
efforts to persuade the Local membership to return to 
work and both union and employer officials and represen- 
tatives discussed other possibilities of bringing about such 
return. 


Vice-President Gallagher of Westmoreland inquired of 
District President Lewis on one occasion during the strike 
about the ‘‘possibility’’ of an Internationa] Commission 


being sent in. Such a Commission consists of several 
members of the International Executive Board who, at 
the request of an affected District, investigate and attempt 
to settle labor disputes which the District cannot resolve. 
Dealing with grievances under the contract is not a reg- 
ular duty or function of the International Executive Board, 
and such Commissions have no greater powers than the 
District itself; the role of a Commission in such situations, 
according to Lewis, is to introduce new personalities and 
perhaps new approaches in a dispute. Lewis informed 
Gallagher that he saw no reason for requesting such Com- 
mission and that he didn’t believe it would serve a more 
useful purpose at the time than the District. Lewis ex- 
plained and Gallagher agreed with him at the time, accord- 
ing to Lewis, that ‘‘our previous experiences with Commis- 
sions had not been too happy.’’ Lewis testified that an 
International Commission is not authorized in every dis- 
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pute and that the advisability of such Commission depends 
entirely on the circumstances of each individual case. 
Lewis thus testified that there sometimes are adverse 
results of a Commission, even where it may succeed in 
bringing about settlement of a dispute. Board members 
(who are representatives from the various Districts) are 
never assigned to Commissions handling disputes within 
their own Districts; and Lewis testified that, in attempting 
to get a mine into operation, Commission members oper- 
ating outside their own Districts ‘‘oftentimes are inclined 
to do things, take positions that they will not be called 
upon to live with in the future.’’ Lewis also testified 
that the use of International Commissions tends to under- 
mine the long term effectiveness of a District organization 
in its normal dealings with Local Unions. Moreover, ac- 
cording to Lewis, because the International Executive 
Board is not a contract-enforcement agency, the Interna- 
tional office frowns on frequent use of the International 
Board in such situations. 
_ Also during the strike, Southern President Moody sug- 
gested to Boyle that the International revoke the Local’s 
charter in order to terminate the stoppage. Boyle there- 
upon explained to Moody, as Boyle testified, that ‘‘con- 
_ sideration had been given to that, but that wasn’t going 
to answer the question, the revoking of the charter down 
there was not going to return the mine to operation, and 
we were primarily interested in the mine going into oper- 
ation. And, if there was any difficulty that needed ironing 
out, that they could iron it out after the mine was operat- 
ing. Revocations of charters would not necessarily put 
those men to work, it might do more harm than good.”’ 
Boyle also suggested on this occasion that the International 
expel from membership those Local members who were 
responsible for the stoppage. Boyle told Moody that the 
International had considered this measure as well, but 
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that he did not believe such action would be helpful in 
the circumstances; Boyle further told Moody that no one 
had singled out the individuals who had instigated the 
strike and that, in any event, expulsion could not be accom- 
plished immediately in view of the ‘‘due process of trials’’ 
to which members are entitled under the International 
Constitution.’ 
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_ District President Lewis was asked at the hearing con- 
_ cerning the exercise, if any, by the International or Dis- 
_ trict of their authority to reverse actions of Local Unions, 
as set forth in the aforementioned Article VI, Section 3, 
of the International Constitution. Lewis testified that the 
Local Union had taken no official strike vote as such but 
_ that, to the extent that the Local membership did engage 
in a work stoppage, the District reversed or attempted to 
_reverse such work stoppage by urging the Local mem- 
bership to give up the strike. As Lewis testified, ‘‘The 
action that the District took to reverse was the action of 
the men in closing the mines down.’’ 


Responsibility for the strike 


The General Counsel contends that all Respondents are 
responsible for the strike action under consideration, and 
each Respondent in turn denies accountability for the 
stoppage. 

_ Although the Local did not take a strike vote, issue a 
strike call, or otherwise take formal action, it is clear 
that the entire Local membership, including all Local of- 
ficers and Mine Committeemen (whom the Local concedes 


7 There is a conflict in testimony, unnecessary to resolve here, as to whether 
Moody indicated to Boyle that he accepted Boyle’s judgment in regard to re- 
voking the Local’s charter and expelling strike instigators. In any event, 
Moody testified that he did not. 
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to be its agents) concertedly stopped work on January 
23, concertedly remained out, and concertedly resumed 
work on February 9, 1956. In view of these and the other 
circumstances recounted earlier in this Report, the Local 
has the same strike responsibility as another Local had 
in an action under a related Section of the Act, Section 
301, in United Construction Workers v. Haislip Baking 
Co., 223 F. 2d 872 (C.A. 4), cert. denied 350 U. S. 847. 
The Court held there (p. 877) that the Local Union in- 
volved ‘‘was liable because the strike, although informally 
commenced, unquestionably had the approval of the local 
union.’”’ See, also, Los Angeles Bldg. & Construction 
Trades Council, AFL, etc., 105 NLRB 868, 872-874. 
- The alleged responsibility of the International and the 
District is quite a different proposition. Among the con- 
tentions advanced in this connection by the General Coun- 
sel and the Charging Parties are that the International 
is hable for conduct of its Locals because the Locals ‘‘are 
constituent parts of the International and the agencies 
through which it carries out its work’’; that, as exclusive 
bargaining representatives under the 1955 contract, the 
International and District were obliged to ‘‘maintain the 
integrity of the contract’’ and to take ‘‘disciplinary or 
enforcement measures against the Local to force an end 
to the strike’’ and that, failing to have taken such meas- 
ures, the International and District are responsible for 
the strike; and that under the 1955 contract the Inter- 
national delegated to the Local portions of its functions 
as exclusive bargaining representative as to grievances 
and the negotiation of shift seniority agreements, and 
that, ‘‘if in connection with the performance of delegated 
functions, there is a violation of the Act, responsibility 
- must fall upon the International as well as the Locals.’’ 
The various aforementioned theories, upon which the 
General Counsel and/or the Charging Parties would predi- 
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cate responsibility of the International and the District 
for the work stoppage under consideration involve essen- 
tially legal rather than factual considerations. For the 
instant record plainly establishes that both the Interna- 
tional and the District unequivocally and in good faith 
opposed and disavowed the strike from its very inception; 
they did not initiate, participate in, or ratify the strike 
_and both organizations made a sincere effort to urge the 
strikers to return to work. Although the General Counsel 
stated that there is no such thing as a ‘‘wild cat’’ strike, 
the evidence recounted above further establishes that the 
work stoppage in question was as much a revolt 
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against District and International authority as it was a 
protest against Westmoreland. Whether or not this situ- 
ation meets the classical definition of a wildcat strike in 
labor-management usage, and I believe it does, it is never- 
theless unnecessary to consider such definitions here or 
otherwise to be concerned with matters of semantics. 

_ I shall now take up seriatim the various theories pro- 
posed above. 

The first theory, namely, that the International is re- 
sponsible for the acts of its Locals because Locals are 
constituent parts of the International subject to Inter- 
national discipline,® is a proposition of the widest reach 
and one which, if sustained, would necessarily make vir- 
tually all international unions responsible for the unfair 
labor practices and all other conduct of their member 
Locals and other constituent bodies and of the Locals’ own 
agents as well. Long before enactment of this Act, how- 
ever, in United Mine Workers of America v. Coronado 


, 8 Among other items in this connection, the Charging Parties also mention 


the fact that a portion of Local membership dues is turned over to the Inter- 
national. This is almost universal trade-union practice. 
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Coal Company, 259 U. S. 344, and Coronado Coal Com- 
pany v. United Mine Workers of America, 268 N. S. 295, 
the Supreme Court sustained the independent juridicial 
status of Respondent International, separate and apart 
from its several constituent member organizations, and 
the Court rejected the argument, renewed here, that the 
International is responsible for the conduct of its mem- 
ber organizations merely on the basis of affiliation and 
the International’s concomitant control over such constitu- 
ent bodies. The Court thus stated in the first Coronado 
ease (259 U. S., p. 395): 


The argument of counsel for the plaintiffs is that, 
because the National body had authority to discipline 
district organizations, to make local strikes its own, 
and to pay their cost, if it deemed it wise, the duty 
was thrust on it, when it knew a local strike was on, 
to superintend it and prevent its becoming lawless at 
its peril. We do not conceive that such responsibility 
is imposed on the National body. 


But it is said that the District was doing the work 
of the International and carrying out its policies, 
and this circumstance makes the former an agent. 
We cannot agree to this in the face of the specific 
stipulation between them that in such a case unless 
the International expressly assumed responsibility, the 
District must meet it alone. 


And in the second Coronado case, the Supreme Court 
stated (268 U. S., p. 304): 


In our previous opinion we held that a trades- 
union, organized as effectively as this United Mine 
Workers organization was, might be held liable, and 
all its funds raised for the purpose of strikes might 
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be levied upon to pay damages ... but certainly it 
must be clearly shown in order to impose such a lia- 
bility on an association of 450,000 men that what 
was done was done by their agents in accordance with 
their fundamental agreement of association. 


The legislative history of the 1947 Taft-Hartley Amend- 


_ments manifests Congressional intent as to Section 2 (13) 


of the Act that ‘‘Both employers and labor organizations 
will be responsible for the acts of their agents in accord- 
ance with the common law rules of agency’’ (H. R. Conf. 
Rep. No. 510, 80th Cong., 1st Sess., p. 36; 93 Cong. Ree. 
7001). Thus the 
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Board early announced its ‘‘clear statutory mandate to 
apply the ‘ordinary law of agency’ ’’ and it expressly rec- 
ognized, in such connection, ‘‘the authority of the Coro- 
nado eases’’ (Sunset Line & Twine Company, 79 NLRB 
1487, 1507, 1415; Perry Norvell Co., 80 NLRB 225, 247). 
More recently in Seafarers’ International Union, 100 


| NLRB 1176, involving an international labor organization 
‘which had issued charters to several constituent district 
|organizations, the Board cited the Coronado cases for 


its holding that ‘‘The mere fact that the Canadian dis- 
trict is affiliated with the [Seafarers’ International] ... 


‘without more, is not sufficient to establish the latter’s 


responsibility for the conduct of the district’’ (100 NLRB, 
p. 1184).° 


9 In enacting Section 2 (13) and Section 301 (e), mentioned hereinafter, it is 


: apparent that Congress did not adopt agency principles announced in the 


Coronado cases to the extent that such decisions and a later decision under the 


| Norris-LaGuardia Act (United Brotherhood of Carpenters v. United States, 
; 330 U. S. 395) held, in effect, that actual authorization to an agent must be 


proved in order to sustain the responsibility of a Union principal. The Act 
restores common law principles of agency, including the doctrine of implied 


| authority; and Sections 2 (13) and 301 (e) accordingly provide that ‘‘In 
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I conclude that each of the Respondents is a separate 
legal entity and that, in any event, the International and 
District have a juridicial status independent of the Local. 
I accordingly also conclude that the organic relationship 
between these Respondents is not such as to impute re- 
sponsibility on such basis alone to the International and 
the District for the Local’s strike action under consider- 
ation. 


The second theory advanced in support of the Inter- 
national’s and the District’s responsibility for the strike, 
stems from the contract provision as to ‘‘maintain[ing] 
the integrity of the contract’’ and is based on the alleged 
failure of the International and District to take disciplinary 
measures against Respondent Local ‘‘to force an end to 


_the strike.’? It should be noted preliminarily in this con- 


nection that the 1952 Agreement deleted and the 1955 
Agreement at bar also did not contain the provision of 


_ the 1950 Agreement that the International and Operators 


‘exercise their best efforts through available disciplinary 
measures”’ to prevent work stoppages pending adjustment 
of grievances in accordance with the contractual griev- 


ance machinery. But wholly apart from such considera- 


tion, it is my opinion that the contention misconceives 


determining whether any person is acting as an ‘agent’ of another person so 
as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified 
shall not be controlling.’’ See United Mine Workers of America v. Patton, 211 
F. 2d 742, 746-748 (C.A. 4). The Coronado principles are still vital, however, 
to the extent that affiliation is not itself sufficient foundation for agency respon- 
sibility, and insofar as the Act ‘‘preclude(s) imputation of the acts of one 
person to another except when the one is acting as agent for the other’’ (Inter- 
national Ladies’ Garment Workers Union, AFL v. N. L. R. B., decided May 3, 
1956, 38 LRRM 2061 (C.A.D.C.)) and ‘‘within the scope or course of his 
authority’’ (Garmeada Coal Co. v. International Union of United Mine Work- 
ers of America et al., 122 F. Supp. 512, 518, affirmed 230 F. 2d 945 (C.A. 6). 
See, also, United Construction Workers v. Hatslip Baking Co., 223 F. 872 (C.A. 
4), cert. denied 350 U.S. 847. 
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' the Board’s function in this dispute. Whether or not the 
| International or District failed to ‘‘maintain the integrity”’ 
of the contract in accordance with contract requirements 
is a question of alleged breach of contract beyond the 
Board’s province (although I would scarcely find in the 
‘instant circumstances that there was such breach. See 
the Hazslip and Garmeada cases, discussed hereinafter). 
The Board ‘‘is not the proper forum for parties seeking 
_ to remedy an alleged breach of contract or to obtain spe- 
_cifie enforcement of its terms.’’ United Telephone Com- 
pany of the West, 112 NLRB 779, 782, quoting from 
Association of Salaried Employees v. Westinghouse Elec- 
tric Corporation, 348 U. S. 487, 443-444 footnote 2, as 
follows: 


924 


...It is significant, however, that breach of contract 
is not an ‘unfair labor practice.’ A proposal to that 


end was contained in the Senate bill, but was deleted 
in conference with the observation: ‘Once the par- 
ties have made a collective bargaining contract the 
enforcement of that contract should be left to the 
usual processes of the law and not to the National 
Labor Relations Board.’ .. . 


See, also, Crown Zellerbach Corp., 95 NLRB 753, 754; 
Textron Puerto Rico, 107 NLRB 583, 584. 

I accordingly reject the proposition that, because either 
‘the International or the District allegedly failed to take 
‘certain disciplinary action against the Local, they are 
| respectively responsible for the strike and for unfair labor 
practices allegedly attending such stoppage. (This is, 
' moreover, wholly apart from the consideration that it was 
' the considered judgment of the International and Dis- 
‘ triet that such disciplinary action might not have ter- 
| minated the strike before it actually ended and, further- 
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more, that such action might have prejudiced normal or- 
ganizational control over the Local and might otherwise 
have injured long-term labor relations with Westmore- 
land and Kanawha. 

The next contention, as stated above, is that the Inter- 
national is responsible for the Local’s strike action in 
view of the alleged delegation by the International to 
the Local of the International’s function as exclusive bar- 
gaining representative; the reference here is to the Mine 
Committee’s grievance functions and to the shift-seniority 
matter under paragraph 7 of the contract seniority pro- 
visions. Paragraph 7 provides, as already set forth, that 
*‘the question of seniority with regard to work on the 
respective shifts shall be left to the discretion of the con- 
tracting parties at the mine in question,’’ which, in the 
instant case, means Westmoreland and Respondent Local. 
There is no question that the handling of grievances is 
normally a function of an exclusive bargaining repre- 
sentative and that seniority is a proper subject of col- 
lective bargaining. 

It already appears that the Local Mine Committee is 
a creature of contract, as all parties concede; and the 
contract provision, under which union and employer sig- 
natories to the contract established such Mine Committee, 
delineates and specifically delimits the powers and func- 
tions of the Committee. Thus the duties of the Mine 
Committee, under the grievance machinery outlined above, 
are ‘‘confined’’ to the first two steps of a five-step griev- 
ance and arbitration procedure and the Committee ‘‘shall 
have no other authority or exercise any other control, nor 
in any way interfere with the operation of the mine... .”’ 
While the Local admits that the Mine Committee is its 
agent, it is quite a jump to hold on such basis that the 
Mine Committee was also an agent of the International 
and/or District merely because the Mine Committee, in 


234 











(925) 


accordance with this same contract, participated in the 
early stages of the Hager-Woods grievance procedures. 
Assuming, however, but without deciding that the Mine 
Committee did represent and was authorized to represent 
the International at the second step of the grievance 
machinery, there can be no argument but that both the 
employer and union signatories agreed in their contract 
that the Mine Committee had no authority beyond this 
point. The Mine Committee, circumscribed as its func- 
tions and authority are, hardly had any authority to call 
or otherwise participate in the strike action in behalf of 
the International and the District, and the Local itself 
also had no such authority in the premises. Neither the 
Local nor the Mine Committee even purported to have 
such authorization, and all parties to the dispute were 
fully aware of these limitations during the entire work 
stoppage. ‘‘If a third person has notice of a limitation 
of an agent’s authority, he cannot subject the principal 
to liability upon a transaction with the agent in violation 
of such limitation.’’ (Restatement of the Law of Agency, 
Vol. 1, p. 406, Section 166). Comment (b) under 
925 

this Section 166 states: ‘‘As stated in Section 39 [** Unless 
otherwise agreed, authority to act as agent includes only 
authority to act for the benefit of the principal’’], it is 
inferred that an agent has authority to act only for the 
principal’s benefit. If, therefore, the third person has 
reason to believe that the agent is acting for his own 
benefit, he cannot subject the principal to liability upon 
a contract which in fact is unauthorized.’’ 

i The General Counsel relies solely on the Boards deci- 
sion in the Personal Products case® to support his con- 


:10 Textile Workers Union of America, CIO (Personal Products Corporation), 


108 NLRB 743, enforcement denied on other grounds, 227 F. 2d 409 (C.A.D.C.), 
cert. granted 350 U. 8. 1004. 
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tention respecting the responsibility of the International 
and District in this case. Insofar as is material here, 
that proceeding involved the responsibility of an inter- 
national union (Textile Workers Union of America, CIO, 
herein called TWUA) and its Local 1172 for certain work 
stoppages and related conduct during a period of con- 
tract negotiations. The Board found there ‘‘that TWUA 
had constituted its Local 1172 its agent for purpose of 
collective bargaining, making them a joint agent, sepa- 
rately and jointly liable for acts attributable to either 
of them’’ (108 NLRB, 744, fn. 2). The General Counsel 
secks a similar finding in the instant case. 

TWUA was the certified bargaining representative of 
the employees involved in the Personal Products case, and 
Local 1172 was one of its chartered Locals but without a 
constitution or by-laws of its own; Local 1172 had the 
customary officials of a local union but no business agent 
‘or full time paid representative, ‘‘thus indicating that 
‘its outside affairs are handled by an International repre- 
‘sentative’? (id, pp. 752-753). The negotiations in the 
Personal Products case concerned a renewal contract. The 
previous contract with the employer had been jointly nego- 
tiated and executed by an International Representative in 
behalf of T.W.U.A. and a committee of Local 1172’s of- 
ficers in behalf of Local 1172. Negotiations for the new 
-eontract were also jointly conducted by an International 
Representative of T.W.U.A., officers of Local 1172, and 
by an individual who occupied positions in both T.W.U.A. 
and Local 1172. Work stoppages and other disruptions 
of production in support of the unions’ bargaining de- 
mands occurred during these negotiations and the Board 
Decision discloses that T.W.U.A. International Represen- 

tatives and Local 1172 Officers actively promoted and 
otherwise ratified some such interruptions and that 
 'T.W.U.A. never disavowed any of the disputed conduct 
in that case. 
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' The Personal Products case thus portrays a common 
enterprise in which respective representatives of both 
TWUA and its Local actually participated together in 
common means for a common objective. In the present 
ease, the only actual contact the International and the 
District had with the Westmoreland strike was in their 
effort to terminate it. 

. Particularly apposite here are two recent proceedings, 
involving the responsibility of Respondent International 
herein for unauthorized Local strikes which were claimed 
to be breaches of contract under Section 301 of the Act. 
(Section 301 (e) and Section 2 (13) are, as shown in 
footnote 9 above, virtually identical in pertinent agency 
respects. See 93 Cong. Rec. 7001.) The first of these 
cases, United Construction Workers v. Haislip Baking Co., 
223 F. 2d 872 (C.A. 4) (1955), cert. denied 350 U. S. 847, 
was an action against Respondent International and United 
Construction Workers, the latter being a division of Dis- 
trict 50 which is a branch of Respondent International. 
The contract in the Haislip case contained grievance and 
arbitration provisions and also provided that all disputes 
be ‘‘settled and determined exclusively by [such] ma- 
chinery.’’ A dispute arose over the discharge of two em- 
ployees; the Local membership struck without invoking 
the grievance machinery and the Court ultimately found 
the interested Local responsible for the strike. The Haislip 
Company called upon one Morris, Regional Director of 
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the Construction Workers, and Belcher, its field repre- 
sentative, to assist in getting the men back to work. 
Morris and Belcher thereupon conferred with the Com- 
pany and the Local membership and Belcher advised the 
latter to return to work; the membership rejected Belcher’s 
advice. Stating that ‘‘there was no evidence to support a 
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finding that either Morris or Belcher, participated in, 
ratified or encouraged the continuance of the strike, or 
that what they did or did not do with respect thereto was 
authorized by or was otherwise binding upon the defend- 
ants [International and Construction Workers],’’ the Cir- 
euit Court held that defendants’ motion for a directed 
verdict should have been granted (223 F. 2d, p. 877). 
Speaking for the Court, Chief Judge Parker stated, in 
part: 


... What we are dealing with is, not a case where 
circumstantial evidence points to instigation of a strike 
by defendants or the agents who represented them, 
but a ‘‘wild cat’’ strike of local origin, without any- 
thing to suggest that defendants or their agents had 
anything to do with bringing it about. Morris and 
Belcher were called in to try to end the strike and 
get the men to go back to work, and everything that 
they did was directed to that end. Even if the testi- 
mony as to their advising the men to go back to 
work be disregarded and it be assumed that they did 
nothing of the sort, there is no evidence to support 
the view that they adopted the strike, that they en- 
couraged it or that they prolonged it. 

The real question in this case is whether the de- 
fendants, because of entering into collective bargain- 
ing agreements with plaintiff requiring that grievances 
be settled pursuant to the procedure provided by the 
contract, are liable for damages caused by a ‘“‘wild 
cat’’ strike entered upon on account of such griev- 
ances by local employees, but without the authorization 
or sanction of the defendants. We think that this 
question must be answered in the negative. The local 
union was liable because the strike, although infor- 
mally commenced, unquestionably had the approval of 
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the local union; but this was not true of the defend- 
ants. 

There is nothing in the contract making defendants 
liable for ‘‘wild cat’’ strikes or requiring that they 
take any action with regard to them. This court has 
pointed out that employees who engage in ‘‘wild cat”’ 
strikes lose the protection of the National Labor Rela- 
tions Act and may be discharged by their employers 
with impunity for so doing. N. L. R. B. v. Draper 
Corporation, 4 Cir. 145 F. 2d 199, 156 A.L.R. 989. 
We have never held, however, that there is any re- 
sponsibility on the part of a union for a strike with 
which it has had nothing to do; and there manifestly 
is no such liability. If Morris and Belcher had done 
nothing when plaintiff called on them to help get 
the men back to work, there would have been no lia- 
bility on the part of the defendants. This being 
true, defendants were not rendered liable by the ef- 
forts which these men made to bring about an adjust- 
ment of the difficulty, even if they did not do every- 
thing that might have done to that end. The ques- 
tion 1s not whether they did everything they might 
have done, but wether they adopted, encouraged or 
prolonged the continuance of the strike. There is no 
evidence of any sort they did. 

We think, also, that there is no showing of either 
express or implied authority on the part of either 
Morris or Belcher to adopt on the part of defendants 
a ‘‘wild cat’’ strike of this character. It must be 
borne in mind that the strike did not arise out of 
organizational or other activities in which defendants 
had an interest and in which their representatives 
might be held to have implied authority to partici- 
pate in 
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protection of that interest. Cf. United Mine Workers 
of America v. Patton, 4 Cir. 211 F. 2d 742.0% It arose 
out of a grievance having no relation to organization 
or the interest of the defendants. Jt is hardly con- 
ceivable that authority to adopt, to participate in or 
to encourage such strikes, which are clearly inimical 
to the interests of a union, should be vested in field 
officers or regional directors. We find nothing in the 
record to justify a finding that either Morris or 
Belcher had such authority. [Emphasis added.] 


The second mentioned case, Garmeada Coal Company 
v. International Union, UMWA, et al., 122 F. Supp. 512, 
affirmed 230 F. 2d 945, 946 (C.A. 6) (1956), also involved 
a contract action against Respondent International, its 
District 19, and one of its Locals. The contract in the 
_Garmeada case was the same 1950 contract (‘‘ National 
Bituminous Coal Wage Agreement of 1950’’) referred to 
in the instant case, with the same grievance machinery 
contained in the 1955 Agreement herein; as indicated 
above, the 1950 and 1955 contracts both contain the main- 
tenance of integrity obligation except that, unlike the 
1955 contract, the 1950 contract also prescribed disciplinary 
action to implement such undertaking. The dispute and 
resulting strike in Garmeada arose out of the Local mem- 
_ bership’s refusal to perform certain work directed by their 
mine superintendent, which work the men claimed to con- 
stitute a radical change from long standing company prac- 
tice. Stating that District 19’s representatives ‘‘diligently 
endeavored to convince the employees that it was their 
duty to return to their work and observe the provisions 
of the contract,’’ the District Court found (122 F. Supp., 











21 The basis for the Court’s distinguishing the Patton case, cited’ by the 
Charging Parties, is equally applicable here. 
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518) that the Local membership ‘‘had become so enraged 
at what they regarded as an unjust imposition upon them 
by the Company”’ that ‘‘it was obviously impossible to 
then persuade the men to desist from pursuing their right 
to strike regardless of the provisions of the contract’’ 
and that ‘‘even the suggestion that [the Local member- 
ship’s] rebellious conduct might result in revocation of 
their union charter seemed to have little effect’’ (122 F. 
Supp., 518). Citing the Hazslip case, supra, the Circuit 
Court affirmed the judgment below in favor of the de- 
fendant labor organizations and affirmed the following 
findings and conclusions of the District Court :* 


Frvpines oF Facr 


1. The strike involved in this case was called by 
Jake Abbott, President of Local Union No. 6130. 


2. Local Union No. 6130, in calling the strike by 
its president, did not act and was not authorized to 
act as an agent for the International Union of United 
Mine Workers of America or for District 19 thereof 
and had no authority whatever from the International 
Union or District 19 to call the strike or participate 
therein. 


3. The Local Union, as such, did not sign any of 
the contracts alleged to have been violated and, as 
such, was not a party thereto. 


4. The Local Union, as such, had no part in the 
negotiations leading up to or in the consummation 
of the bargaining agreement herein alleged to have 
been breached. 


. 12] am taking official notice of these District Court findings and conclusions 
as filed on August 5, 1954. 
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5. The International Union of United Mine Workers 
of America and the Local Union No. 6130 of United 
Mine Workers 
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of America and District 19 thereof did not together 
constitute a single entity and did not bear such rela- 
tion to each other that the acts of the Local were 
the acts of all three of them, and the act of the Local 
by engaging in the strike here in question was not 
the act of the defendant International Union or Dis- 
trict 19 of the United Mine Workers of America. 


ConcLusions or Law 


1. The relationship existing between the Interna- 
tional Union and the Local were somewhat analogous 
to the relationship of a parent corporation to its sub- 
sidiary, but considered as a whole the relationship 
of the Union and the Local ‘‘is sui generis and sunply 
will not fit into any of the traditional legal pigeon- 
holes.’’ Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 210 F. 
2d 623, 628, C.A. 3. Such relationship is not sufficient 
to render the International Union liable for unauthor- 
ized acts of the Local. 


2. Under the constitution of the International, the 
Local is in many respects an autonomous entity with- 
out power or authority to act for or bind the Inter- 
national in respect to calling or promoting a strike 
in violation of a bargaining agreement entered into 
by the International. 


3. The Local, not having been a party to the bar- 
gaining agreement alleged to have been violated herein, 
is not liable for breach of such contract nor for any 
damages arising therefrom. 
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The power to refrain from work resides solely in em- 
_ployees themselves, and in the final analysis the only 
relationship a labor organization has to such power is 
'the ability, in some circumstances, to influence its exer- 
-eise by employees. As a matter of fundamental public 
law, apart from questions of absolute private liability™ 
outside the scope of Section 8 of the Act (Westinghouse, 
United Telephone and Textron cases, supra), the lesson 
of the Coronado, Haislip, and Garmeada cases, as well 
-as the statutory condition, is that a labor organization is 
‘responsible for strike action only as it influences employees 
‘in the exercise of their inherent strike powers. In the 
-eireumstances of this case, there is nothing in the griev- 
ance machinery or in seniority paragraph 7 or in any 
other portion of the 1955 Agreement or in any conduct in 
this case of the International or the District relative 
thereto by which it may be held that, by virtue of any 
alleged delegation of the powers of an exclusive bar- 
gaining representative, the International or the District 
in any manner encouraged or otherwise caused the Local 
‘membership to engage in the strike under consideration. 

It is appropriate, before concluding the responsibility 
issue, to set forth the following comment from Boeing 
Airplane Co. v. Aeronautical etc. Ass’n, 91 F. Supp. 596, 
607, aff’d 188 F. 2d 356 (C.A. 9), cert. den. 342 U S. 821: 


If labor relation agreements are construed so as to 
impose liability upon the parent organization for the 
acts of the local affiliate on the theory of joint liability 
and not based on its own acts, then the international 
will refuse to become a party to such agreements with 


13 “Defendants cannot be held to liability under such circumstances unless 
‘under their contracts they are liable for strikes which they have not authorized 
and do not sanction.’’ United Construction Workers v. Hatslip Baking Co., 
223 F. 2d, p. 879. 
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the resultant loss of sound labor relations and public 


welfare. 
929 


Upon all the foregoing I conclude that neither the Inter- 
national nor the District authorized, expressly or impliedly, 
the Local to participate in the strike under consideration 
and that in no other respect may the International or 
the District be considered to have sponsored or cospon- 
sored the strike. I accordingly conclude that neither the 
International nor the District has any responsibility for 
the strike or for any alleged unfair labor practices aris- 
ing therefrom. 


The strike as an alleged unfair labor practice 


Finally, we reach the substance of this case, namely, 
whether the Local** violated Section 8 (b) (3) of the 
Act by taking the strike action without first complying 
with the procedural requirements of Section 8 (d) of 
the Act. Such noncompliance is the only unfair labor 
practice alleged here by the General Counsel, as explicitly 
appears from the record in this matter and from the 
‘General Counsel’s brief submitted herein; at the hearing 
I accordingly rejected the Charging Parties’ attempt to 
‘add an allegation that a strike against an Umpire’s award 
‘made pursuant to contract provisions, also constituted a 
separate violation of Section 8 (b) (3) of the Act. Need- 
less to say, the scope of a complaint is within the Gen- 
eral Counsel’s statutory control, not that of a Charging 
‘Party, although I might add in passing that the attempted 
enlargement of the complaint involves breach-of-contract 
‘matters not properly cognizable in this forum. Associ- 
ation of Salaried Employees v. Westinghouse Electric Cor- 


14 refer only to the Local in this connection in view of my conclusions above 
that the International and the District were not responsible for the strike. 
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poration, 348 U. 8. 437, 443-444 footnote 2; United Tele- 
phone Company of the West, 112 NLRB 779, 782; Textron 
Puerto Rico, 107 NLRB 583, 584. 

Section 8 (b) (3) makes it ‘‘an unfair labor practice 
for a labor organization or its agents—to refuse to bar- 
gain collectively with an employer, provided it is the 
representative of his employees subject to the provisions 
of Section 8 (a).’’ Section 8 (d) defines this collective 
bargaining obligation and further provides in respects 
pertinent here: 


That where there is in effect a collective bargain- 
ing contract ..., the duty to bargain collectively shall 
also mean that no party to such contract shall... 
modify such contract, unless the party desiring such 

. modification [(1) serves written notice of the 
proposed modification ‘‘upon the other party to the 
contract’’ within a stated time; (2) ‘‘offers to meet 
and confer with the other party for the purpose of 
negotiating . . . a contract containing the proposed 
modifications’’; (3) notifies stated Federal and State 
agencies within prescribed periods; and (4) ‘‘con- 
tinues in full force and effect, without resorting to 
strike . .., all the terms and conditions of the exist- 
ing contract for a period of sixty days after such 
notice is given or until the expiration date of such 
contract, whichever occurs later’’]. 


The Charging Parties contend that the Umpire’s deci- 
sion was determinative, by virtue of the 1955 Agreement 
grievance provisions, that there was no right to shift 
seniority under such agreement. Although, further assert 
the Charging Parties, Respondent Local could have sought 
to negotiate 
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a shift-seniority agreement under the aforementioned 
paragraph 7 of the contract seniority provisions, Respond- 
ent Local struck for such shift-seniority conditions rather 
than initiate negotiations for them. According to the 
General Counsel and the Charging Parties, this strike 
accordingly amounted to a demand ‘‘to change or modify 
_ the plain terms and provisions of the existing National 
Agreement’’ as to shift seniority. The Charging Parties 
_ further assert that, even apart from the controlling nature 
of the Umpire’s decision on the matter of shift seniority, 
paragraph 7 of the contract seniority provisions itself 
excludes shift-seniority conditions absent a local agree- 
ment, and no such agreement is shown here. A necessary 
element of the General Counsel’s case is the contention, 
and I find the evidence to show, that the strike was not 
confined to the Hager-Woods grievance but was in fact 
directed to shift seniority respecting the entire Local mem- 
bership at the Hampton mines. 

As a threshhold defense argument, it is asserted that 
the very wording of Section 8 (d) makes the procedural 
requirements of that Section applicable only to parties to 
existing contracts and it is thereupon contended that the 
present action must be dismissed because Respondent Local 
(the only party to this action responsible for the strike) 
is not a party to the 1955 Agreement. Among other au- 
thorities cited for this argument is the holding in the 
aforementioned Garmeada case that ‘‘the Local, not hav- 
ing been a party to the bargaining agreement alleged to 
have been violated herein, is not liable for breach of such 
contract nor for any damages arising therefrom.’’* It 


15 It is recalled that the Fourth Circuit sustained, in effect, the contract lia- 
bility of the Local Union involved in the Haislip case, supra. Respondents 
would distinguish that case on the basis that the Record in that proceeding 
shows the Local to have been a party signatory to the contract involved there. 
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is also contended that, even if it be assumed that the 
employees had no shift-seniority rights but were striking 
for such arrangement under seniority paragraph 7, the 
procedural requirements of Section 8 (d) do not apply 
for the further reason that the matter of shift seniority 
was expressly left open in the 1955 Agreement; and in 
this connection the Jacobs® case among others is cited. 
In this latter connection, and still assuming arguendo 
_ the validity of the General Counsel’s contention that the 
- Local had no shift-seniority rights, Respondents assert 
| that Westmoreland was itself guilty of refusing to bar- 
| gain in view of Superintendent Robinson’s statement, on 
the day the strike began, that Westmoreland could not 
| negotiate any shift-seniority arrangement in view of the 
Umpire’s decision. 

While the aforementioned defenses and other stated 
defense contentions not mentioned here raise serious ques- 
_ tions respecting the complaint in this matter, I find it 
' unnecessary to resolve them because of my views on still 
' another aspect of the case. It is recalled that the 1952 
- and 1955 Agreements contained the provision that ‘‘Prior 
- practice and custom not in conflict with this Agreement 
may be continued’’ as well as seniority paragraph 7. 
_ The Local claimed at the time of the Hager-Woods griev- 
: ance that the membership had shift-seniority rights ‘‘all 
- along’’ as a matter of custom, and evidence of such cus- 
tom at the adoption of the 1952 Agreement was accord- 
ingly submitted in the grievance proceeding; and in the 
' instant proceeding, as well, the Local made offers of proof 
to a similar effect. It appears from the Umpire’s decision 
' (see Appendix), however, that the Umpire either failed to 
. I have been unable to check this matter, hence make no findings in such connec- 


: tion; if such is the fact, however, it would materially distinguish the Hatslip 
case from the instant one in this connection. 


16 Jacobs Mfg. Co., 94 NLRB 1214, 1217-1219, enfd, 196 F. 2d 294 (C.A. 2). 


247 





(930) 


consider or, without mentioning, considered and rejected 
the Local’s claim within the ‘‘Prior practice and custom’’ 
provision; for the only issue he posed in his decision, and 
the only question he resolved, was whether the evidence 
before him established a shift-seniority ‘‘contract’’ made 
pursuant to seniority paragraph 7. 
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Whatever may be said of the Umpire’s failure to dis- 
cuss, and perhaps even to consider, the pertinency of the 
“‘Prior practice and custom’’ provision in determining 
shift-seniority rights under the 1955 Agreement, the 
Charging Parties nevertheless contend (in addition, of 
course, to their contention that shift seniority may, as a 
matter of contract interpretation, only exist pursuant to 
a paragraph 7 arrangement) that the Umpire’s determina- 
tion of no shift seniority became, in effect, part of the 
1955 Agreement binding on the parties thereto. The sta- 
bility argument underlying the Charging Parties’ conten- 
tion in this connection is an appealing one and I would 
ordinarily accept it. In the present case, however, the 
Umpire’s decision is necessarily limited to the Hager- 
Woods grievance and still leaves unsettled under the same 
contract the question of contract interpretation involving 
the ‘‘Prior practice and custom’’ provision. For, the 
Charging Parties stated at the hearing that the Umpire’s 
decision, while ‘‘persuasive,’’ would not be binding on 
- other Umpires should similar shift-seniority grievances 
(and the record shows there are others) arise at the Hamp- 
ton mines under the 1955 Agreement. 

The Local’s strike, therefore, was not for the purpose of 
modifying the 1955 Agreement, at least as the Local mem- 
bership interpreted the contract; and, while I do not 
pass on the correctness of the respective contract interpre- 
tations advanced by the parties, I find that the Local’s 
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position on this ambiguous matter was not an unreasonable 
one. As in United Telephone Company of the West, 112 
NLRB 779, 881, ‘‘The provisions of Section 8 (d) are there- 
fore inapplicable in this case.’’ 


Section 8 (d) being inapplicable here, Section 8 (b) (3) 
did not require compliance with the procedural provisions 
of Section 8 (d) as a.condition precedent to the propriety 
of the strike in this case. I shall accordingly recommend 
dismissal of the complaint against all Respondents on this 
basis and against the International and the District for the 
further reason that neither was responsible for the strike. 


Conciusion oF Law 


1. International Union; United Mine Workers of Amer- 
ica; District 17, United. Mine Workers of America; and 
Local Union No. 9735, United Mine Workers of America, 
are separate labor organizations within the meaning of the 
Act. 


2. The Local is responsible for the strike beginning on 
January 23, 1956, at the Westmoreland Hampton mines; 
neither the International nor the District is responsible for 
the strike or for any unfair labor practices attending such 
strike as alleged in the complaint herein. 


| 3. The aforementioned strike did not involve, and none 
of the three respective labor organizations engaged in, 
any unfair labor practices within the meaning of Section 
8 (b) (3) and (d) as alleged in the complaint herein. 


RECOMMENDATIONS 


' I recommend that the complaint in this matter be dis- 
missed in its entirety. 
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Dated at Washington, D. C., this day of Sep- 
tember 1956. 
Ratpo WINKLER, 
Trial Examiner 


[Nore: An Appendix to the Intermediate Report and 
Recommended Order was the Umpire’s decision which is 
printed in the Joint Appendix at pp. 177-179]. 
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Erratum 


The name “John Evans” appearing at page 10, line 60, 
of the Intermediate Report issued in this matter on Septem- 
ber 5, 1956, is hereby corrected to read ‘‘John Owens.” 


RaupH WINKLER 
Trial Examiner 
Dated: September 7, 1956. 


947 
Decision and Order 


_ On September 5, 1956, Trial Examiner Ralph Winkler 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondents had not engaged in 
the unfair labor practices alleged in the complaint, and 
recommending that the complaint be dismissed in its en- 
tirety, as set forth in the copy of the Intermediate Re- 
‘port attached hereto. Thereafter, the charging parties and 
the General Counsel filed exceptions to the Intermediate 
Report and supporting briefs. 

The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in the case, and 
hereby adopts the findings, conclusions, and recommenda- 
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tions of the Trial Examiner, but only to the limited extent 
indicated herein. The charging parties’ request for oral 
argument is denied because the record, exceptions, and 
briefs, in our opinion, adequately present the issues and 
positions of the parties. 

1. We agree with the Trial Examiner, but for somewhat 
different reasons, that Respondent Local Union No. 9735 is 
legally responsible for the work stoppage at the Hampton 
mines numbers 2 and 3 of the Westmoreland Coal Com- 
pany, herein called Westmoreland. Thus, it is clear that 
the strike, although informally commenced, had the Local’s 
approval and support as evidenced by the simultaneous 
cessation of work by the entire membership including all 
its 
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officials, their concerted abstention from work and simul- 
taneous resumption of work.’ It is likewise clear that the 
International Union, United Mine Workers of America, 
hereinafter referred to as the International, which is the 
statutory bargaining representative, delegated certain of 
its bargaining functions to the Local. In so doing, it con- 
stituted the Local its agent to deal with Boone with regard 
to those aspects of the bargaining relationship. Therefore, 
in light of the delegation to the Local of a role in such 
functions as the handling of grievances and seniority ques- 
tions, we think that its strike which was conducted in con- 
nection therewith was related to, and within the scope of, 
its general authority. Accordingly, since—as we find be- 
low—the conduct of the strike in the circumstances of this 
case without first complying with the all stautory require- 
ments of Section 8 (d) constituted a refusal to bargain in 
violation of Section 8 (b) (3) of the Act, the Local must 


'1 Local 760, IBEW (Roane-Anderson Company), 82 NLRB 710; Los Angeles 
Building and Construction Tradcs Council, etc., 105 NLRB 868. 
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be held responsible for this trespass of its bargaining 
obligation occurring within the area of its delegated agency. 
_ In these circumstances, we find no merit to the position 
of the Respondents that the Local cannot be held respon- 
sible because it was not a party signatory to the 1955 agree- 
ment executed by Respondent International and District 
17 and by Westmoreland Coal Company, Southern Coal 
Producers Association, and Kanawha Coal Operators As- 
sociation. Section 8 (b) makes it an ‘‘unfair labor prac- 
tice for a labor organization or its agents ... (3) to refuse 
to bargain collectively with an employer, provided it is the 
representative of his employees subject to the provisions 
of Section 9 (a).’? [Emphasis supplied]. (See also, Local 
No. 156, United Packinghouse Workers of America, AFL- 
CIO etc. (Du Quoin Packing Company), 117 NLRB No. 
(105). It is not disputed that the International was, and at all 
It is not disputed that the International was, and at all 
times since has been, the exclusive representative of all 
employees in the appropriate unit covered by the contract 
for the purpose of collective bargaining within the mean- 
ing of Secton 9 (a) of the Act. We find that at 
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all times material herein the Local was acting as agent for 
the International in the performance of its bargaining ob- 
ligations and hence became subject to the prohibitions of 
Section 8 (b) (3). 

We agree with the Trial Examiner, but solely for the 
- reasons stated below, that the Respondents, District 17 and 
the International, should not be held responsible for the 
strike or for any unfair labor practices arising therefrom. 
_ Thus, the instant record plainly establishes that here, un- 
like the situation in the Boone case,? involving the same 


2 International Union, United Mine Workers of America, etc. (Boone County 
Coal Corporation etc.), 117 NLRB No. 154. 
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International and District, the officials of these Respond- 
ents were in frequent communication with various employer 
representatives whom they advised of their opposition to 
and disapproval of the strike; they kept the employer rep- 
resentatives informed of their respective organizations’ 
efforts to persuade the Local membership to return to 
work and both union and employer officials and represen- 
tatives discussed the possibilities of bringing about such 
areturn. Not only is it very apparent that both the Inter- 
national and District unequivocally and in good faith op- 
posed and disavowed the strike from its inception, but it 
is also equally clear that they did not in any manner ini- 
tiate, adopt, participate in, encourage, or ratify the strike. 
On the contrary, both these Respondents made numerous 
sincere and reasonable efforts to urge the strikers to re- 
turn to work. Nor can we accept as meritorious the argu- 
ment of the General Counsel and the charging parties that 
the International and District should be held accountable 
for the strike and any attendant unfair labor practices be- 
cause they allegedly failed to take certain disciplinary ac- 
tion against the Loca], such as revoking the Local’s char- 
ter or attempting expulsion of Local members responsible 
for the stoppage or because they did not send in an In- 
ternational Commission. For, we cannot say that the 
International and District had an unwarranted or unjusti- 
fied basis for refraining from taking such action, when they 
expressed their considered judgment to employer repre- 
sentatives that the suggested disciplinary action or the 
introduction of an International Commission 
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might not have terminated the strike before it actually 
ended, that it might have prejudiced normal organizational 
control over the Local, and that it might otherwise have 
injured long-term labor relations with Westmoreland and 
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the Kanawha Coal Operators Association. In view of 
foregoing circumstances, we believe and find that it would 
be grossly inequitable and would not effectuate the policies 
of the Act to hold the International and District respon- 
sible for the strike and unfair labor practice which—as we 
find below—arose therefrom, regardless of whether a pos- 
sible legal basis may exist for so doing.* Accordingly, 
we shall dismiss the complaint as to them. 

2. The Trial Examiner found that the Local’s strike was 
not for the purpose of modifying the 1955 agreement and 
that, therefore, it did not violate Section 8 (b) (3) of the 
Act because of its failure to serve before the strike the 
notices required by Section 8 (d) upon Westmoreland or 
its representatives and the Federal and State Mediation 
and Conciliation Services. We disagree with this finding.’ 
The ‘‘Settlement of Local and District Disputes” sec- 
tion of the national contract provided, inter alia, that if 
differences arose as to the meaning and application of the 
contract’s terms, they were to be settled through a 5-step 
grievance procedure terminating in arbitration by an um- 
pire whose decision would be final and binding. Third- 
shift employees Hager and Woods sought to be transferred 
to second-shift positions on the basis of shift seniority. 
Their grievances raised a question arbitrable under the 
grievance procedure with respect to the application to their 


3 Cf. United Construction Workers v. Haislip Baking Co., 223 F. 2d 872 (C.A. 
4), cert. denied 350 U. S. 847; Garmeada Coal Company v. International Union, 
UMWA, et al., 122 F. Supp. 512, affirmed 230 F. 2d 945 (C.A. 6). 


+The General Counsel and the charging parties except to the Trial Exam- 
_ iner’s failure to find that as the strike was against an umpire’s award made 
pursuant to contract provisions, it constituted a separate violation of Section 
8 (b) (3) However, at the hearing the General Counsel specifically and cate- 
gorically limited the breadth of the allegations of the complaint so as to 


_ Clearly exclude consideration of such a violation. In these circumstances and 


as this issue was not sufficiently litigated at the hearing, we shal] pass upon the 
merits of these exceptions. 
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situation of two clauses of the contract. One was included 
in a section entitled ‘‘District Agreements’ and read: 
‘Prior practice and 
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custom not in conflict with this Agreement may be con- 
tinued, ...’’ The other was contained in the section en- 
titled ‘‘seniority’’ and read: “7. In two or three shift oper- 
ations the question of seniority with regard to work on the 
respective shifts shall be left to the contracting parties 
at the time in question.” The Hager-Woods grievances 
were processed through the various stages of the grievance 
machinery with the Union arguing that they had shift 
seniority by past practice and understanding and West- 
moreland and employer representatives denying the exist- 
ence of an agreement under clause 7 or any such under- 
standing. The matter was ultimately presented to an 
umpire whose decision clearly held that under the contract 
Hager and Woods were not entitled to shift seniority. 


That decision was expressly declared by the contract to 
be final and binding on the parties. Indeed, it was so recog- 
nized by all the witnesses presented at the hearing in this 
case. In our opinion, it thereby became as much a part 
of the contract—at least with respect to the status of Hager 
and Woods—as if it had been written in nunc pro tune. 
We do not believe that it can be gainsaid that when the 
Local struck at least one of its principal objectives was to 
achieve by the use of economic pressure upon Westmore- 
land what it had failed to attain via the grievance ma- 
chinery, namely, a reversal by Westmoreland of the um- 
pire’s adverse decision with respect to the Hager-Woods 
grievances. In so doing, we find that the Local was seek- 
ing to change or modify the contract and, therefore, it 
violated Section 8 (b) (3) of the Act by striking without 
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first complying with the procedural requirements of Sec- 
tion 8 (d).° 
952 


THe REMEDY 


Having found that the Respondent, Local Union No. 
9735, United Mine Workers of America, has engaged in the 
unfair labor practice set forth above and as it is an unfair 
labor practice which affects commerce within the meaning 
of the Act, we shall oder that this Respondent cease and 
desist therefrom and that it take the affirmative action 
directed in our Order below which is designed to effectu- 
ate the policies of the Act. 


ORDER 


Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or- 
ders that the Respondent, Local Union No. 9735, United 


| Contrary to the Trial Examiner, the United Telephone Company of the 
West, 112 NLRB 789 which he cites as authority for his finding, is clearly dis- 

, tinguishable from the instant case. In United Telephone, the question raised 
; wos whether the company’s action in discontinuing a 48-hour workweek for 
plant department employees amounted to « modification of the contract provi- 
sion that ‘‘all rules, schedules, privileges, and benefits heretofore in effect 
which are not specifically mentioned or changed by the provisions contained 
herein shall remain unchanged.’’ This involved a matter of conflicting inter- 
pretations with respect to the meaning of the words ‘‘rules, schedules, and 

| benefits’? and there was no provision for binding arbitration. In the instant 
case there do not appear to have been conflicting contract interpretations as the 

' question raised was whether Hager and Woods had shift seniority under a 
possible supplemental arrangement which was permissible under two clauses of 
the contract. The umpire’s decision which was binding on the parties and 
determinative of the issue was that they did not have shift seniority. Moreover, 
even if this dispute at the outset involved a question of conflicting interpreta- 
tions, the decision of the umpire upholding the interpretation of Westmorcland 
resolved the conflict at that point. Therefore, the srike action here can only be 
construed as an attempt to modify the contract as theretofore interpreted by 
the umpire. 
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Mine Workers of America, in its capacity as agent of the 
statutory representative and said Respondent’s officers, 
representatives, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Refusing to bargain collectively with Westmoreland 
Coal Company, concerning the termination or modification 
of the agreement executed by International Union, United 
Mine Workers of America and its various Districts and 
Westmoreland Coal Company, Kanawha Coal Operators 
Association, and Southern Coal Producers Association by 
striking before serving a 60-day written notice within the 
meaning of Section 8 (d) (1) of proposed termination or 
modification upon Westmoreland Coal Company, Southern 
Coal Producers Association, and Kanawha Coal Operators 
Association and by failing to notify before striking the 
Federal Mediation and Conciliation Service and the appro- 
priate State agency of the existence of a dispute within the 
meaning of Section 8 (d) (3) of the Act within 30 days 
after service of notice upon Westmoreland Coal Company, 
Southern Coal Producers Association, and Kanawha Coal 
Operators Association that the Respondent Local Union 
No. 9735 seeks or desires modification of a collective-bar- 
gaining contract; 


'(b) Engaging in, or calling or causing the employees of 
Westmoreland Coal Company to engage in, a strike, without 
first having complied with the 

953 
requirements of Section 8 (d) of the Act. 


.2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 
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(a) Post at its business office and meeting halls copies of 
the notice attached hereto and marked ‘‘Appendix.’’® 
Copies of said notice, to be furnished by the Regional Di- 
rector for the Ninth Region, shall, after being duly signed 
by official representatives of the Respondent, be posted by 
the Respondent immediately upon receipt thereof, and be 
maintained by it for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to its members are customarily posted. Reason- 
able steps shall be taken by the Respondent to insure that 
said notices are not altered, defaced, or covered by any 
other material; 


(b) Furnish to the Regional Director for the Ninth Re- 
gion signed copies of the notice attached hereto and marked 
‘“‘Appendix,’’ for posting, the Company willing, at West- 
moreland Coal Company’s mines in places where notices to 
employees are customarily posted. The notices shall be 
maintained there for a period of sixty (60) consecutive days 
thereafter. Copies of said notice, shall, after being duly 
signed by official representatives of the Respondent as 
provided in paragraph 2 (a) of this Order, be forthwith 
returned to the Regional Director for such posting; 


_ (¢) Notify the Regional Director for the Ninth Region 
in writing, within ten (10) days from the date of this Order, 
as to what steps it has taken to comply herewith. 


Ir Is FurrHer Orverep that the complaint, insofar as it 
alleges that Respondents, International Union, United 
Mine Workers of America and District 17, 


6 In the event this Order is enforced by a decree of a United States Court of 
Appeals, the notice shall be amended by substituting for the words ‘‘PURSU- 
ANT TO A DECISION AND ORDER’’ the words ‘‘PURSUANT TO A 
DECREE OF THE UNITED STATES COURT OF APPEALS, ENFORCING 
AN ORDER.’’ 
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United Mine Workers of America, violated the Act, be, and 
it hereby is, dismissed. 
Dated, Washington, D. C. 


Boyp LEEpom, 

Chairman 
Ase Murpock, 

Member 
Pur Ray Ropcers, 

Member 
STEPHEN S. Bean, 
. Member 

National Labor Relations Board 
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APPENDIX 







Norice to ALL MEMBERS AND EMPLOYEES OF 
WESTMORELAND CoaL COMPANY 






Pursuant to 
A Decision AND ORDER 


of the National Labor Relations Board, and in Order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our members and employees 
of WESTMORELAND CoaL Company that: 














We Will Not, in our capacity as agent of International 

' Union, United Mine Workers of America, refuse to 

' bargain collectively with Westmoreland Coal Company 
concerning the termination or modification of the 
agreement executed by International Union, United 
Mine Workers of America and its various Districts 
and Westmoreland Coal Company, Kanawha Coal Op- 
erators Association and Southern Coal Producers As- 
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sociation by failing to serve before striking a 60-day 
written notice within the meaning of Section 8 (d) (1) 
of proposed termination or modification upon West- 
moreland Coal Company, Southern Coal Producers 
Association and by failing to notify before striking the 
Federal Mediation and Conciliation Service and the 
appropriate State agency of the existence of a dispute 
within the meaning of Section 8 (d) (3) of the Act 
within 30 days after service of notice upon Westmore- 
land Coal Company, Southern Coal Producers Asso- 
ciation and Kanawha Coal Operators Association that 
we seek or desire to modify a collective bargaining 
agreement. 

We Will Not engage in, or call or cause the employees 
of Westmoreland Coal Company to engage in, a strike 
without first having complied with the provisions of 
Section 8 (d) of the Act. 


Locan Union No. 9735, Unrrep 
Mixeé Workers oF AMERICA 
(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof and must not be altered, defaced, or covered 
by any other material. 


* * * * * * * ° s e 


- Petition for Review of, and to Set Aside, Designated Portions of a 


Final Order of the National Labor Relations Board. 


To the Honorables, The Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Now comes Local Union No. 9735, United Mine Workers 


of America (herein referred to as ‘‘Local Union’’), Peti- 


tioner in the above-entitled proceeding, and petitions this 
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Honorable Court to review and set aside certain portions, 
hereinafter designated of a final order of the National 
Labor Relations Board (herein called the ‘‘Board’’), dated 
April 12, 1957, in Board Case No. 9-CB-305, by which it is 
aggrieved and its interests are adversely affected, and 
respectfully states and shows to this Honorable Court 
that: 


| 
NaturE oF PROcEEDINGS as TO Wuicu Review Is Sovucur 


Upon charges filed (GC 1-B)? on January 31, 1956, by 
‘Westmoreland Coal Company (herein called ‘‘Westmore- 
land,’’ ‘‘employer’’ or ‘‘company’’) and Kanawha Coal 
Operators Association (herein called ‘‘Kanawha’’)?, the 
General Counsel of the National Labor Relations Board, 
under date of March 30, 1956, issued a Complaint (GC-1C) 
against International Union, United Mine Workers of 
America (herein called ‘‘UMWA’’), District 17, United 
Mine Workers of America (herein called ‘‘ District 17’’ or 
‘‘District’’) and Petitioner Local Union, alleging that on 
January 23, 1956, ‘‘Respondents, by and through their 
officers and agents, who are designated in paragraph 2 of 
the Complaint”, called a strike of the employees’’ of West- 
moreland at its mine ‘‘and the employees thereupon went 
on to strike on January 23, 1956, and remained on strike 
until February 16, 1956’’; that the objective of said strike 
‘‘was to change, add to, and delete terms and conditions of 


1 The abbreviation ‘‘GC’’ refers to ‘General Counsel ’s Exhibit.’’ 
2 Collectively referred to herein as ‘‘Charging Parties,’’ 
2a Paragraph 2 of the Complaint alleges that: 


‘¢Mine Committeeman Allen Brown, Mine Committeeman John Buck- 
hannon, Mine Committeeman Jimmy Ryan, Mine Committeeman C. V. 
Robertson, Recording Secretary John Henry Sutphin, Vice President Ben- 
jamin Workman, and President Cecil Bias are now and have been at all 
times material hereto agents of Respondents. ’’ 
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clauses of the 1955 Agreement’’ which were set out in 
Appendix A to the Complaint; that said unions failed to 
serve written notice upon Charging Parties that they ‘‘pro- 
posed to modify the 1955 Agreement”’ and to meet and 
confer with reference thereto, as well as to give notice of 
the dispute to Federal and State Mediation and Conciliation 
agencies; and that UMWA, District 17 and Local Union 
thereby ‘‘have engaged in and are now engaging in un- 
fair labor practices within the meaning of Section 8(b) (3) 
and (da) of the ‘‘National Labor Relations Act (61 Stat. 
136) as amended (29 USC 141 et seq.) [herein referred to 
as the ‘‘Act’’] affecting commerce within the meaning of 
said Sections and Sections 2(6) and (7) of the Act. 
UMWA and District 17 filed their (1) Motion to Dis- 
miss (GC 1-0), (2) Motion to Strike (GC 1-N), (3) Mo- 
tion for More Definite Statement or For Bill of Particu- 
lars (GC 1-M) and (4) Joint and Several Answer to the 
Complaint (GC 1-L). In their said Answer, UMWA and 
District 17 asserted that the Complaint failed to state a 
claim upon which relief could be granted against them, 
or either of them; they admitted that the persons named 
in paragraph 2. of the Complaint were mine committee- 
men and Local Union officers, but specifically denied that 
‘‘either or any of said persons . .. were at any of the 
times mentioned in said Complaint, or at any of the 
times material to said Complaint, nor is either or any of 
said persons now, an agent of said... UMWA and District 
17, or either of them’’; they denied the Complaint’s aver- 
ments that said unions, by and through the officers and 
agents named in the Complaint, called a strike of the West- 
moreland employees and also that the strike’s objective was 
to change, add to and delete terms and conditions of clauses 
of the 1955 Agreement; and though they admitted that they 
_ had not from July 30, 1955, to January 30, 1956, served the 
- written notices aforesaid upon the Charging Parties or the 
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federal and state agencies or offered to meet and confer 
for the purpose of negotiating modifications of the 1955 
Agreement, they averred that they had not done so for 
the reason that ‘‘Respondents, or either of them, did not 
and have not proposed to modify the 1955 Agreement 
nor was there in existence any proposed modification of 
the terms and conditions of the 1955 Agreement nor any 
dispute concerning any proposed modification thereof by 
Respondents, or either of them, and therefore it is wholly 
immaterial and irrelevant that Respondents failed to do 
such acts, since the provisions of Section 8(b)(3) and (d) 
of the National Labor Relations Act, as Amended [29 
USCA 158(b)(3) and 158(d)], are not applicable’’; and 
they denied that they, or either of them, had engaged in 
or were engaging in unfair labor practices within the mean- 
ing of said Sections 8(b)(3) and (d) and 2(6) and (7) 
of the Act. In other defenses set forth in the Answer, 
‘UMWA and District 17 asserted that the work stoppage 
was a ‘‘wildcat’’ strike which was not authorized, caused, 
ealled, encouraged, ratified or participated in by them, or 
‘either of them, and was violative of their policy against 
‘such unauthorized work stoppages and efforts to have the 
miners return to work, and that neither UMWA nor Dis- 
trict 17 may be held responsible therefor. They also as- 
‘serted that ‘‘By filing the charges referred to in the Com- 
‘plaint, both Westmoreland and the Association have vio- 
lated, and are now in violation of the provisions of the 
‘1955 Agreement by which the parties signatory thereto 
agreed to settle all disputes and claims ‘through the ma- 
chinery in this contract provided and by collective bar- 
gaining without recourse to the courts.’ The National 
‘Labor Relations Board should decline to assert jurisdic- 
‘tion in this case on the ground that it will not effectuate 
the purposes of the Act to process a case in which the 
‘charging parties have breached the collective bargaining 
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agreement utilized by them as a predicate for their 
charges.”’ 

Likewise, Local Union filed its separate Answer (GC 1-I). 
Therein, it admitted that Mine Committeemen Brown, 

uckhannon and Ryan, Recording Secretary Linville, 
Vice-President Workman and President Bias ‘‘are now 
and have been at all times material hereto’’ agents of Local 
Union. It denied, among other matters, the Complaint’s 
averments that on January 23, 1956, ‘‘Respondents, by 
and through their officers and agents . . . called a strike’’ 
of Westmoreland’s employees and ‘‘the employees there- 
upon went on strike on January 23, 1956, and remained on 
strike until February 16, 1956’’; it denied that the strike’s 
objective was ‘‘to change, add to, and delete terms and 
conditions of clauses of the 1955 Agreement’’; it asserted 
that ‘‘respondents have never proposed to modify the 
1955 agreement; and it further denied that, as alleged 
in paragraph 5., subparagraphs (a), (b) and (c) of the 
Complaint, Respondents named therein ‘‘have engaged 
in and are now engaging in unfair labor practices within 
the meaning of Section 8(b)(3) and (d) of the Act’’, 
that their activities ‘‘have a close, intimate and substan- 
tial relationship to trade, traffic and commerce among 
_ the several States of the United States and tend to lead 
to labor disputes burdening and obstructing commerce 
and the free flow of commerce’’; and that their acts and 
conduct described in said Complaint ‘‘constitute unfair 
labor practices affecting commerce within the meaning of 
Section 8(b)(3) and (d) and Section 2(6) and (7) of the 
Act.’’ 

A hearing was held before Ralph Winkler, Trial Exam- 
iner, on May 1, 2 and 10, 1956, in which Petitioner par- 
ticipated. At the conclusion of the General Counsel’s case 
in chief, UMWA and District 17 T. 168, Lines 7-18)* moved 


3 The abbreviation ‘‘T.’? refers to Transcript of the Proceedings. 
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‘that the Complaint, as to them, and each of them, be dis- 
missed for each and all of the several reasons set forth 
in their Motion to Dismiss and in their Joint and Several 
Answer, and also for the reason that the evidence, under 
‘applicable law, did not show that they, or either of them, 
had violated Section 8(b)(3) and (d) of the Act, or either 
of them. The Examiner denied such motion (T. 168, Line 
‘19). At the conclusion of all of the evidence in the case, 
UMWA and District 17 again moved to dismiss the Com- 
‘plaint for the same reasons (T. 355, Lines 1-9), which 
motion the Examiner denied at that time (T. 355, Line 10). 


Renewal of such motion appears in the brief filed by 
UMWA and District 17 with the Trial Examiner, whose 
Intermediate Report and Recommended Order dated Sep- 
tember 5, 1956, contains the following 


‘¢ConcLusions oF Law 


‘*1, International Union, United Mine Workers of 
America; District 17, United Mine Workers of Amer- 
ica; and Local Union No. 9735, United Mine Workers 
of America, are separate labor organizations within 
the meaning of the Act. 


“¢2. The Local is responsible for the strike beginning 
on January 23, 1956, at the Westmoreland Hampton 
mines; neither the International nor the District is 
responsible for the strike or for any unfair labor prac- 
tices attending such strike as alleged in the complaint 
herein. 


‘<3. The aforementioned strike did not involve, and 
none of the three respective labor organizations en- 
gaged in, any unfair labor practices within the mean- 
ing of Section 8(b)(3) and (d) as alleged in the com- 
plaint herein.’’, 
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and recommendation ‘‘that the complaint in this matter 
be dismissed in its entirety.”’ 

The Charging Parties and the General Counsel filed Ex- 
ceptions to the Intermediate Report; and on April 12, 
1957, the Board issued its Decision and Order, of which 
complaint is herein made, in said case. In its Decision and 
Order, the Board adopted ‘‘the findings, conclusions, and 
recommendations of the Trial Examiner, but only to the 
extent indicated’’ therein. 

The Trial Examiner concluded, in his Intermediate Re- 
port, ‘‘that each of the Respondents is a separate legal 
entity and that, in any event, the International and Dis- 
trict have a juridicial status independent of the Local’’ and 
that ‘‘the organic relationship between these Respondents 
is not such as to impute responsibility on such basis alone 
to the International and the District for the Local’s strike 
action under consideration’’. Though concluding that ‘‘The 
Local is responsible for the strike beginning on January 
23, 1956’, the Trial Examiner further found and concluded 
that ‘‘neither the International nor the District author- 
ized, expressly or impliedly, the Local to participate in the 
strike under consideration and that in no other respect 
may the International or the District be considered to have 
sponsored or co-sponsored the strike’’, and ‘‘that neither 
the International nor the District has any responsibility 
for the strike or for any alleged unfair labor practices 
arising therefrom.’’ The Trial Examiner reasoned that the 
Local Mine Committee ‘‘is a creature of contract’’; that 
‘“‘the contract provision, under which union and employer 
signatories to the contract established such Mine Com- 
mittee, delineates and specifically delimits the powers 
and functions of the Committee’’; that ‘‘the duties of 
the Mine Committee, under the grievance machinery 
outlined above, are ‘confined’ to the first two steps 
of a five-step grievance and arbitration procedure and 
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the Committee ‘shall have no other authority or exer- 
cise any other control, nor in any way interfere with the 
operation of the mine... .’’’; that while ‘‘the Local ad- 
mits that the Mine Committee is its agent, it is quite a 
jump to hold on such basis that the Mine Committee was 
also an agent of the International and/or District merely 
because the Mine Committee, in accordance with this same 
contract, participated in the early stages of the Hager- 
Woods grievance procedures’’; that ‘‘Assuming, however, 
but without deciding that the Mine Committee did repre- 
sent and was authorized to represent the International at 
the second step of the grievance machinery, there can be 
no argument but that both the employer and union signa- 
tories agreed in their contract that the Mine Committee had 
no authority beyond this ‘‘point’’; that the ‘‘Mine Com- 
mittee, circumscribed as its functions and authority are, 
hardly had any authority to call or otherwise participate 
in the strike action in behalf of the International and the 
District, and the Local itself also had no such authority 
in the premises’’; and that ‘‘Neither the Local nor the 
Mine Committee even purported to have such authoriza- 
tion, and all parties to the dispute were fully aware of 
these limitations during the entire work stoppage.’’ The 
[rial Examiner found and concluded that 


‘‘In the circumstances of this case, there is nothing 
in the grievance machinery or in seniority paragraph 
7 or in any other portion of the 1955 Agreement or in 
any conduct in this case of the International or the 
District relative thereto by which it may be held 
that, by virtue of any alleged delegation of the pow- 
ers of an exclusive bargaining representative, the 
International or the District in any manner encour- 
aged or otherwise caused the Local membership to 
engage in the strike under consideration.”’ 
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The Board agreed with the Trial Examiner’s finding and 
conclusion that ‘‘Respondent Local Union No. 9735 is le- 
gally responsible for the work stoppage at the Hamp- 
ton mines numbers 2 and 3 of the Westmoreland Coal 
Company’’, and that ‘‘it is clear that the strike, although 
informally commenced, had the Local’s approval and sup- 
port as evidenced by the simultaneous cessation of work 
by the entire membership including all its officials, their 
concerted abstention from work and simultaneous resump- 
tion of work.’? Contrary to the Trial Examiner’s con- 
clusion, the Board, declaring that UMWA, ‘‘which is 
the statutory bargaining representative’’, had delegated 
certain of its bargaining functions to the Local, further 
concluded that ‘‘In so doing, it constituted the Local its 
agent to deal with Boone‘ with regard to those aspects 
of the bargaining relationship’’; and it found that ‘‘at 
all times material herein the Local was acting as agent 
for the International in the performance of its bargaining 
obligations and hence became subject to the prohibitions 
of Section 8(b)(3).’’ The Board further stated that the 
strike ‘‘was related to, and within the scope of, its general 
authority’’ and that ‘‘the Local must be held responsible 
for this trespass of its bargaining obligation occurring 
within the area of its delegated agency’’. The Board found 
no merit to the position that the Local could not be held 
responsible ‘‘because it was not a party signatory to the 
1955 agreement executed by Respondent International and 
District 17 and by Westmoreland Coal Company, South- 
ern Coal Producers Association, and Kanawha Coal Oper- 
ators Association.’’ 


On the issue of whether the Local violated Section 8(b) 
(3) of the Act by taking the strike action without first com- 


«The Board’s use of ‘‘Boone’’ is an apparent error, and obviously the Board 
intended to refer to ‘‘ Westmoreland.”’ 
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plying with the procedural requirements of Section 8(d) 
of the Act, the Trial Examiner found that the evidence 
showed ‘‘that the strike was not confined to the Hager- 
Woods grievance but was in fact directed to shift seniority 
respecting the entire Local membership at the Hampton 
mines.’? The Examiner recalled ‘‘that the 1952 and 1955 
Agreements contained the provision that ‘Prior practice 
and custom not in conflict with this Agreement may be con- 
tinued’ as well as seniority paragraph 7’’; he noted that 
the ‘‘Local claimed at the time of the Hager-Woods griev- 
ance that the membership had shift-seniority rights ‘all 
along’ as a matter of custom, and evidence of such cus- 
tom at the adoption of the 1952 Agreement was accord- 
ingly submitted in the grievance proceeding; and in the 
instant proceeding, as well, the Local made offers of proof 
to'a similar effect’’; and that it ‘‘appears from the Umpire’s 
decision (see Appendix), however, that the Umpire either 
failed to consider or, without mentioning, considered and 
rejected the Local’s claim within the ‘Prior practice and 
custom’ provision; for the only issue he posed in his deci- 
sion, and the only question he resolved, was whether the evi- 
dence before him established a shift-seniority ‘contract’ 
made pursuant to seniority paragraph 7.’’ The Examiner 
also directed attention that in the present case the ‘‘Um- 
pire’s decision is necessarily limited to the Hager-Woods 
grievance and still leaves unsettled under the same contract 
the question of contract interpretation involving the ‘Prior 
practice and custom’ provision’’, and ‘‘The Charging Par- 
ties stated at the hearing that the Umpire’s decision, while 
‘persuasive,’ would not be binding on other Umpires should 
similar shift-seniority grievances (and the record shows 
there are others) arise at the Hampton mines under the 
1955 Agreement.’’ The Trial Examiner found that: 
‘““The Local’s strike, therefore, was not for the 
| purpose of modifying the 1955 Agreement, at least as 
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the Local membership interpreted the contract; and, 
while I do not pass on the correctness of the respec- 
tive contract interpretations advanced by the par- 
ties, I find that the Local’s position on this ambigu- 
ous matter was not an unreasonable one. As in United 
Telephone Company of the West, 112 NLRB 779, 881, 
‘The provisions of Section 8(d) are therefore inappli- 
cable in this case.’ ”’ 


‘The Trial Examiner found and concluded that Section 8(d) 
was inapplicable and that Section 8(b)(3) did not require 
compliance with the procedural provisions of Section 8(d) 
as a condition precedent to the propriety of the strike in 
this case; and he accordingly recommended ‘‘dismissal of 
the complaint against all Respondents on this basis and 
against the International and the District for the further 
_reason that neither was responsible for the strike.’’ 
- The Board disagreed with the Trial Examiner’s finding 
- **that the Local’s strike was not for the purpose of modify- 
ing the 1955 agreement and that, therefore, it did not 
violate Section 8(b)(3) of the Act because of its failure to 
serve before the strike the notices required by Section 8(d) 
upon Westmoreland or its representatives and the Federal 
and State Mediation and Conciliation Services’’. The Board 
- found that ‘‘the Local was seeking to change or modify the 
_ contract and, therefore, it violated Section 8(b)(3) of the 

Act by striking without first complying with the proced- 
ural requirements of Section 8(d)’’. 

Petitioner herein complains of the Board’s findings and 


- conclusions that ‘‘the conduct of the strike in the cireum- 


stances of this case without first complying with the all 
statutory requirements of Section 8(d) constituted a re- 
fusal to bargain in violation of Section 8(b)(3) of the 
Act’’ and the Local must be held responsible for this tres- 
pass of its bargaining obligation occurring within the 
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area of its delegated agency; that ‘‘the Local was acting 
as agent for the International in the performance of its 
bargaining obligations and hence became subject to the 
prohibitions of Section 8(b)(3)’’; and that ‘‘it was seek- 
ing to change or modify the contract and, therefore, it 
violated Section 8(b) (3) of the Act by striking without first 
complying with the procedural requirements of Section 
8(d) ”?, and of all portions of the Board’s said Decision and 
Order relating to such findings and conclusions, and of 
said Order insofar as it requires Petitioner, in its capacity 
as agent of the statutory representative, and Petitioner’s 
officers, representatives, agents, successors and assigns to 
cease and desist as specified in said Order in paragraph 1., 
subparagraphs (a) and (b) thereof, and to take the af- 
firmative action as specified in said Order in paragraph 
2., subparagraphs (a), (b) and (c) thereof, of the 
Board’s finding that such affirmative action will effectuate 
the policies of the Act, and of the language contained in 
the Notice referred to therein and attached thereto and 
marked ‘‘Appendix’’. The portions of the Board’s Order 
and said Notice (Appendix) of which Petitioner com- 
plains read as follows: 


“¢ORDER 


‘‘Upon the entire record in the case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Local Union No. 9735, 
United Mine Workers of America, in its capacity as 
agent of the statutory representative and said Re- 
spondent’s officers, representatives, agents, successors, 
and assigns, shall: 


“C1, Cease and desist from: 


‘‘(a) Refusing to bargain collectively with West- 
moreland Coal Company, concerning the termination 
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modification of the agreement executed by Interna- 
tional Union, United Mine Workers of America and . 
its various Districts and Westmoreland Coal Com- 
pany, Kanawha Coal Operators Association, and 
Southern Coal Producers Association by striking be- 
fore serving a 60-day written notice within the mean- 
ing of Section 8(d)(1) of proposed termination or 
modification upon Westmoreland Coal Company, 
Southern Coal Producers Association, and Kanawha 
Coal Operators Association and by failing to notify 
before striking the Federal Mediation and Conciliation 
Service and the appropriate State agency of the exist- 
ence of a dispute within the meaning of Section 8(d) 
(3) of the Act within 30 days after service of notice 
upon Westmoreland Coal Company, Southern Coal 
Producers Association, and Kanawha Coal Operators 
Association that the Respondent Local Union No. 9735 
seeks or desires modification of a collective-bargaining 
contract ; 


‘‘(b) Engaging in, or calling or causing the em- 
ployees of Westmoreland Coal Company to engage in, 
a strike, without first having complied with the re- 
quirements of Section 8(d) of the Act. 


‘©2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 


‘‘(a) Post at its business office and meeting halls 
copies of the notice attached hereto and marked ‘‘Ap- 
pendix.’’* Copies of said notice, to be furnished by 


5 Footnote 6 of the Board’s Order reads as follows: 


‘In the event this Order is enforced by a decree of a United States 
Court of Appeals, the notice shall be amended by substituting for the 
words ‘PURSUANT TO A DECISION AND ORDER’ the words ‘PUR- 
SUANT TO A DECREE OF THE UNITED STATES COURT OF 
APPEALS, ENFORCING AN ORDER.’ ’’ 
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the Regional Director for the Ninth Region, shall, 
after being duly signed by official representatives of 
the Respondent, be posted by the Respondent imme- 
diately upon receipt thereof, and be maintained by it 
for a period of sixty (60) consecutive days thereafter 
in conspicuous places, including all places where no- 
tices to its members are customarily posted. Reason- 
able steps shall be taken by the Respondent to insure 
that said notices are not altered, defaced, or cov- 
ered by any other material; 


‘¢(b) Furnish to the Regional Director for the Ninth 
Region signed copies of the notice attached hereto and 
marked ‘‘Appendix,’’ for posting, the Company will- 
ing, at Westmoreland Coal Company’s mines in places 
where notices to employees are customarily posted. 
The notices shall be maintained therefor a period of 
sixty (60) consecutive days thereafter. Copies of said 
notice, shall, after being duly signed by official repre- 
sentatives of the Respondent as provided in paragraph 
2(a) of this Order, be forthwith returned to the Re- 
gional Director for such posting; 


‘*(¢) Notify the Regional Director for the Ninth Re- 
gion in writing, within ten (10) days from the date of 
this Order, as to what steps it has taken to comply 
herewith.’’ 
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APPENDIX 


‘éNorice To ALL MEMBERS AND EMPLOYEES OF WESTMORELAND 
Coat CoMPANY 


‘¢PURSUANT TO 
A Decision AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our members and employees 
of Westmoreland Coal Company that: 


‘‘We Will Not, in our capacity as agent of Interna- 
tional Union, United Mine Workers of America, refuse 
to bargain collectively with Westmoreland Coal Com- 
pany concerning the termination or modification of the 
agreement executed by International Union, United 
Mine Workers of America and its various Districts and 
Westmoreland Coal Company, Kanawha Coal Oper- 
ators Association and Southern Coal Producers Asso- 
ciation by failing to serve before striking a 60-day writ- 
ten notice within the meaning of Section 8(d)(1) of 
proposed termination or modification upon Westmore- 
land Coal Company, Southern Coal Producers Asso- 
ciation and Kanawha Coal Operators Association and 
by failing to notify before striking the Federal Me- 
diation and Conciliation Service and the appropriate 
State agency of the existence of a dispute within the 
meaning of Section 8(d)(3) of the Act within 30 days 
after service of notice upon Westmoreland Coal Com- 
pany, Southern Coal Producers Association and Kana- 
wha Coal Operators Association that we seek or de- 
sire to modify a collective bargaining agreement. 


‘“We Will Not engage in, or call or cause the em- 
vlovees of Westmoreland Coal Company to engage 
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in, a strike without first having complied with the 
provisions of Section 8(d) of the Act. 


‘‘Locan Union No. 9735, Unrrep 
Mine Workers oF AMERICA 
(Labor Organization) 


(Represenative) (Title) 


‘“‘This notice must remain posted for 60 days from 
the date hereof and must not be altered, defaced, or 
covered by any other material.’’ 


The Trial Examiner rejected the proposition advanced 
by the General Counsel and the Charging Parties that 
‘*because either the International or the District allegedly 
failed to take certain disciplinary action against the Local, 
they are respectively responsible for the strike and for 
unfair labor practices allegedly attending such stoppage.’’ 
The Board agreed with the Trial Examiner, but ‘‘solely for 
the reasons stated’’ in its Decision, that UMWA and Dis- 
trict 17 ‘‘should not be held responsible for the strike or 
for any unfair labor practices arising therefrom’’, and it 
dismissed the Complaint as to them. It ordered that ‘‘the 
complaint, insofar as it alleges that Respondents, Interna- 
tional Union, United Mine Workers of America and Dis- 
trict 17, United Mine Workers of America, violated the 
Act, be, and it hereby is, dismissed.’’ 


I. 


THE Facts AND Statutes Upon WHICH JURISDICTION 
Is Basep 


Petitioner says that it is a labor organization within 
the meaning of Section 2(5) of said Act; that Petitioner 
is a person aggrieved by certain portions, herein desig- 
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nated, of said Order of April 12, 1957, within the mean- 
ing of Section 10(f) of said Act (Section 160(f), Title 29 
USCA); that said Order is a final Order of the Board; that 
this Petition is authorized and provided for by said Sec- 
tion 10(f) of said Act; and that this Court has jurisdic- 
tion of this proceeding under and pursuant to said Sec- 
tion 10(f). 


HL 


Pornts Upon WuicH PETITIONER INTENDS To RELY FOR THE 
Revrer HEREINAFTER REQUESTED ARE As FoLLows: 


i, 


The portions of the Board’s Decision and Order of which 
complaint is made herein are not supported by, but are 
contrary to, the preponderance of the competent, admissible 
evidence and the substantial evidence on the record con- 
sidered as a whole, and are contrary to law. 


2. 


The Board committed reversible error in its statements, 
findings and conclusions and in its agreement with the Trial 
Examiner that 


‘¢.. . Respondent Local Union No. 9735 is legally re- 
sponsible for the work stoppage at the Hampton mines 
numbers 2 and 3 of the Westmoreland Coal Company’”’ 


and that 


‘¢... itis clear that the strike, although informally com- 
menced, had the Local’s approval and support as 
evidenced by the simultaneous cessation of work by 
the entire membership including all its officials, their 
concerted abstention from work and simultaneous re- 
sumption of work’’, 


276 

















and in its citations of authorities in support thereof found 
in footnote 1, because such statements, findings, conclu- 
sions, agreement and authorities, and each of them, are 
not supported by, but are cnotrary to, the preponderance 
of the competent, admissible evidence and the substan- 
tial evidence on the record considered as a whole, and are 
contrary to law. 


3. 


The Board committed reversible error in its statements, 
findings and conclusions that UMWA 


‘¢. ,. which is the statutory bargaining representative, 
delegated certain of its bargaining functions to the 
Local’’ 


and that 


‘In so doing, it constituted the Local its agent to deal 
with Boone*® with regard to those aspects of the bar- 
gaining relationship’’ 


and that 


‘“‘Therefore, in light of the delegation to the Local 
of a role in such functions as the handling of griev- 
ances and seniority questions, we think that its strike 
which was conducted in connection therewith was re- 
lated to, and within the scope of, its general authority”’ 


and that 


‘‘ Accordingly, since—as we find below—the conduct of 
the strike in the circumstances of this case without 
first complying with the all statutory requirements of 
Section 8(d) constituted a refusal to bargain in vio- 
lation of Section 8(b) (3) of the Act, the Local must be 


, ¢See footnote 4 herein, for discussion relative to the Board’s use of the 
word ‘‘Boone.’’ 


277 





held responsible for this trespass of its bargaining 
obligation occurring within the area of its delegated 


agency’’, 


because such statements, findings and conclusions, and each 
of them, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, are beyond the scope of the allegations of the 
Complaint, and are contrary to law. 


4. 


“The Board committed reversible error in its finding and 
conclusion that 


‘“‘In these circumstances, we find no merit to the 
position of the Respondents that the Local cannot be 
held responsible because it was not a party signa- 
tory to the 1955 agreement executed by Respondent 
International and District 17 and by Westmoreland 
Coal Company, Southern Coal Producers Association, 
and Kanawha Coal Operators Association’’, 


as well as in its citation of ‘‘ Local No. 156, United Packing- 
house Workers of America, AFL-CIO etc. (Du Quoin Pack- 
ing Company), 117 NLRB No. 105’’ in support thereof, and 
in its further finding and conclusion that 


‘¢We find that at all times material herein, the Local 
was acting as agent for the International in the per- 
formance of its bargaining obligations and hence be- 
came subject to the prohibitions of Section 8(b) (3)”’, 


because such findings, conclusions and citation, and each of 
them, are not supported by, but are contrary to, the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as a whole, 
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are beyond the scope of the allegations of the Complaint, 
and are contrary to law. 


5. 


The Board committed reversible error in disagreeing 
with the Trial Examiner’s finding, and in failing and re- 
fusing to adopt such findings, and in failing and refusing 
to find, that 


‘|... the Local’s strike was not for the purpose of 
modifying the 1955 agreement and that, therefore, it 
did not violate Section 8(b)(3) of the Act because 
of its failure to serve before the strike the notices 
required by Section 8(d) upon Westmoreland or its 
representatives and the Federal and State Mediation 
and Conciliation Services’’, 


because such disagreement, failures and refusals, and each 
of them, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, are beyond the scope of the allegations of the Com- 
plaint, and are contrary to law. 


6. 


_ The Board committed reversible error in its finding that 
the Umpire’s decision was ‘‘recognized by all the wit- 
nesses presented at the hearing in this case’’, ‘‘to be final 
and binding on the parties’’, because such finding is not 
supported by, but is contrary to, the preponderance of the 
competent, admissible evidence and the substantial evi- 
dence on the record considered as a whole, and is contrary 
to law. 
i? 


The Board committed reversible error in its finding, 
conclusion and opinion that the Umpire’s decision ‘‘thereby 
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became as much a part of the contract—at least with re- 
spect to the status of Hager and Woods—as if it had 
been written in nunc pro tunc’’, because such finding, con- 
clusion and opinion, and each of them, are not supported by, 
but are contrary to, the preponderance of the competent, 
admissible evidence and the substantial evidence on the 
record considered as a whole, and are contrary to law. 


8. 


The Board committed reversible error in its statements, 
findings, conclusions and beliefs that 


‘“We do not believe that it can be gainsaid that when 
the Local struck at least one of its principal objec- 
tives was to achieve by the use of economic pressure 
upon Westmoreland what it had failed to attain via 
the grievance machinery, namely, a reversal by West- 
moreland of the umpire’s adverse decision with respect 
to the Hager-Woods grievances’’, 


and that 
‘‘In so doing, we find that the Local was seeking to 
change or modify the contract and, therefore, it vio- 
lated Section 8(b)(3) of the Act by striking without 
first complying with the procedural requirements of 
Section 8(d)7’, 


because such statements, findings, conclusions and beliefs, 
and each of them, are not supported by, but are contrary 
to, the preponderance of the competent, admissible evi- 
dence and the substantial evidence on the record consid- 
ered as a whole, are beyond the scope of the allegations 
of the Complaint, and are contrary to law. 


9. 


The Board committed reversible error in disagreeing 
with the Trial Examiner’s finding, and in failing and 
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' refusing to adopt such finding, and in failing and refusing 
to find, that 


‘*. . . the Local’s position on this ambiguous matter 
was not an unreasonable one. As in United Telephone 
Company of the West, 112 NLRB 779, 881, ‘The provi- 
sions of Section 8(d) are therefore inapplicable in this 
case’ ’’, 


because such disagreement, failures and refusals, and each 
of them, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
. the substantial evidence on the record considered as a 
whole, and are contrary to law. 


10. 


The Board committed reversible error in finding and 
- concluding, in footnote 5 of its Decision and Order, that 


‘‘Contrary to the Trial Examiner, the United Tele- 
phone Company of the West, 112 NLRB 789 which he 
cites as authority for his finding, is clearly distinguish- 
able from the instant case’’, 


and that 


‘*In the instant case there do not appear to have been 
conflicting contract interpretations as the question 
raised was whether Hager and Woods had shift seni- 
ority under a possible supplemental arrangement which 
was permissible under two clauses of the contract. 
The umpire’s decision which was binding on the par- 
ties and determinative of the issue was that they 
did not have shift seniority. Moreover, even if this 
dispute at the outset involved a question of conflict- 
ing interpretations, the decision of the umpire up- 
holding the interpretation of Westmoreland resolved 
the conflict at that point. Therefore, the strike action 
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here can only be construed as an attempt to modify 
the contract as theretofore interpreted by the umpire’’. 


because such findings and conclusions, and each of them, 
are not supported by, but are contrary to, the preponder- 
ance of the competent, admissible evidence and the sub- 
stantial evidence on the record considered as a whole, are 
beyond the scope of the allegations of the Complaint, and 
are contrary to law. 

ii, 


The Board committed reversible error in its finding, con- 
clusion and order, under the heading ‘‘The Remedy’’, read- 
ing as follows: 


‘‘Having found that the Respondent, Local Union 
No. 9735, United Mine Workers of America, has en- 
gaged in the unfair labor practice set forth above and 
as it is an unfair labor practice which affects commerce 
within the meaning of the Act, we shall order that this 
Respondent cease and desist therefrom and that it 
take the affirmative action directed in our Order below 
which is designed to effectuate the policies of the Act’’. 


because such finding, conclusion and order, and each of 
them, are not supported by, but are contrary to, the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as whole, are 
beyond the scope of the allegations of the Complaint, and 
are contrary to law. 

12. 


The Board committed reversible error in entering in its 
said Order of April 12, 1957, and in ordering therein that 
Petitioner, ‘‘in its capacity as agent of the statutory rep- 
resentative’’, and Petitioner’s officers, representatives, 
agents, successors and assigns shall cease and desist from 
doing the acts and matters set forth in paragraph 1., sub- 
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paragraphs (a) and (b) thereof, and to take the affirm- 
ative action set forth in paragraph 2., subparagraphs (a), 
(b) and (c) thereof, and in finding that such affirmative 
action will effectuate the policies of the Act, because said 
portions of said Order and said finding, and each of them, 
are not supported by, but are contrary to, the prepond- 
-erance of the competent, admissible evidence and the sub- 
stantial evidence on the record considered as a whole, are 
beyond the scope of the allegations of the Complaint, and 
are contrary to law. 
13. 


The Board committed reversible error in failing and re- 
fusing to find, and in failing and refusing to affirm and 
adopt the Trial Examiner’s finding, conclusion and rec- 
ommendation, that 


‘*Section 8(d) being inapplicable here, Section 8(b) (3) 
did not require compliance with the provisions of Sec- 
tion 8(d) as a condition precedent to the propriety of 
the strike in this case. I shall accordingly recommend 
dismissal of the complaint against all Respondents on 
this basis’’, 
because such failures and refusals, and each of them, are 
not supported by, but are contrary to, the preponderance 
of the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and are 
contrary to law. 
14, 


The Board committed reversible error in failing and 
refusing to conclude as a matter of law, and in failing and 
refusing to affirm and adopt, the Trial Examiner’s con- 
clusion that 


‘¢3. The aforementioned strike did not involve, and 
none of the three respective labor organizations en- 
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gaged in, any unfair labor practices within the mean- 
ing of Section 8(b)(3) and (d) as alleged in the com- 
plaint herein’’, 


because such failures and refusals, and each of them, are 
not supported by, but are contrary to, the preponderance 
of the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and are 
contrary to law. 

15. 


The Board committed reversible error in failing and 
refusing to adopt the recommendation of the Trial Exam- 
iner in said Intermediate Report and Recommended Order 
that the Complaint be dismissed in its entirety, and in 
failing and refusing to dismiss said Complaint in its en- 
tirety, and particularly as to Petitioner, on the ground 
that the preponderance of the competent, admissible evi- 
dence and the substantial evidence on the record consid- 
ered as a whole, considered in connection with applicable 
law, does not warrant or justify any finding or conclusion 
that Petitioner has engaged in any unfair labor practices 
within the meaning of Section 8(b)(3) of the Act. 


16. 


The Board’s findings and conclusions that the Local was 
seeking to change or modify the contract and, therefore, it 
violated Section 8(b)(3) of the Act by striking without first 
complying with the procedural requirements of Section 
8(d), and all other matters contained in its said Decision 
upon which such findings and conclusions are based, para- 
graph 1., subparagraphs (a).and (b), and paragraph 2., 
subparagraphs (a), (b) and (c) of its said Order, said 
Notice (Appendix) attached to said Decision and Order, 
and all other matters contained in said Decision and Order 
of April 12, 1957, to the extent that Petitioner has herein 
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complained thereof, are in violation of, and contrary to, 
Sections 2(6), 2(7), 2(13), 7, 8(b)(3), 8(d), 8(d)(1), 
8(d)(3), 10(¢), 13 502, and other provisions of the Act, 
are unsupported by, and are contrary to, the preponderance 
of the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, are beyond 
the scope of the allegations of the Complaint, and are 
contrary to law. 
17. 


The Board committed reversible error in failing and 
refusing, under the preponderance of the competent, ad- 
missible evidence and the substantial evidence on the rec- 
ord considered as a whole, and under applicable law, to 
find and conclude that Petitioner was not responsible or 
accountable for the work stoppage, that the work stoppage 
was not in derogation of Section 8(b)(3) of the Act but 
was a permissive activity under Sections 7, 13 and 502 
of the Act, and that Petitioner did not engage in any un- 
fair labor practice within the meaning of said Sections 
8(b)(3) and 8(d) as charged in the Complaint. 


18. 


The Board committed reversible error in failing and 
refusing to adopt the findings and conclusions of the Trial 
Examiner, in reversing such findings and conclusions, and 
in failing and refusing to find and conclude, that 


‘¢. . . the Local Mine Committee is a creature of con- 
tract, as all parties concede’’, 


that 


‘*. . . the contract provision, under which union and 
employer signatories to the contract established such 
Mine Committee, delineates and specifically delimits 
the powers and functions of the Committee’’, 
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that 


that 


that 


that 


“the duties of the Mine Committee, under the griev- 
ance machinery outlined above, are ‘confined’ to the 
first two steps of a five-step grievance and arbitration 
procedure and the Committee ‘shall have no other 
authority or exercise any other control, nor in any way 
interfere with the operation of the mine...’ ’’, 


‘¢While the Local admits that the Mine Committee is 
its agent, it is quite a jump to hold on such basis that 
the Mine Committee was also an agent of the Inter- 
national and/or District merely because the Mine Com- 
mittee, in accordance with this same contract, partici- 
pated in the early stages of the Hager-Woods griev- 
ance procedures’”’, 


‘‘Assuming, however, but without deciding that the 
Mine Committee did represent and was authorized to 
represent the International at the second step of the 
grievance machinery, there can be no argument but 
that both the employer and union signatories agreed 
in their contract that the Mine Committee had no 
authority beyond this point’’, 


“<The Mine Committee, circumscribed as its functions 
and authority are, hardly had any authority to call 
or otherwise participate in the strike action in be- 
half of the International and the District, and the 
Local itself also had no such authority in the prem- 
ises’’, 
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that 


‘Neither the Local nor the Mine Committee even pur- 
ported to have such authorization, and all parties to 
the dispute were fully award of these limitations dur- 
ing the entire work stoppage’’, 


and that 


‘*In the circumstances of this case, there is nothing 
in the grievance machinery or in seniority paragraph 
7 or in any other portion of the 1955 Agreement or in 
any conduct in this case of the International or the 
District relative thereto by which it may be held 
that, by virtue of any alleged delegation of the powers 
of an exclusive bargaining representative, the Inter- 

| national or the District in any manner encouraged or 
otherwise caused the Local membership to engage in 
the strike under consideration’’, 


and in failing and refusing to adopt and make applicable 
to this case the authorities cited by the Trial Examiner and 
his reasoning in support thereof, because such failures, re- 
fusals, and reversal, and each of them, are not supported 
by, but are contrary to, the preponderance of the compe- 
tent, admissible evidence and the substantial evidence on the 
record considered as a whole, and are contrary to law. 


19. 


The Board committed reversible error in failing and 
refusing to adopt the findings and conclusions of the 
Trial Examiner, in reversing such findings and conclu- 
sions, and in failing and refusing to find and conclude, 
that 


| **the strike was not confined to the Hager-Woods griev- 
ance but was in fact directed to shift seniority respect- 
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ing the entire Local membership at the Hampton 
mines’’, 


that 


‘the 1952 and 1955 Agreements contained the provi- 
sion that ‘Prior practice and custom not in conflict with 
this Agreement may be continued’ as well as seniority 
paragraph 7’’, 


that 


‘Local claimed at the time of the Hager-Woods griev- 
ance that the membership had shift-seniority rights ‘all 
along’ as a matter of custom, and evidence of such 
custom at the adoption of the 1952 Agreement was 
accordingly submitted in the grievance proceeding; 
and in the instant proceeding, as well, the Local made 
offers of proof to a similar effect’’, 


that 


‘‘TIt appears from the Umpire’s decision (see Appen- 
dix), however, that the Umpire either failed to con- 
sider or, without mentioning, considered and rejected 
the Local’s claim within the ‘Prior practice and cus- 
tom’ provision; for the only issue he posed in his de- 
cision, and the only question he resolved, was whether 
the evidence before him established a shift-seniority 
‘contract’ made pursuant to seniority paragraph 7”’, 


that 


‘‘the Umpire’s decision is necessarily limited to the 
Hager-Woods grievance and still leaves unsettled un- 
der the same contract the question of contract inter- 
pretation involving the ‘Prior practice and custom’ 
provision”’, 
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that 


“‘the Charging Parties stated at the hearing that the 
Umpire’s decision, while ‘persuasive,’ would not be 
binding on other Umpires should similar shift-seniority 
grievances (and the record shows there are others) 
arise at the Hampton mines under the 1955 Agree- 
ment’’, 

and that 


‘“‘The Local’s strike, therefore, was not for the pur- 
pose of modifying the 1955 Agreement, at least as 
the Local membership interpreted the contract’’, 


and in failing and refusing to adopt and make applicable 
to this case the authorities cited by the Trial Examiner 
and his reasoning in support thereof because such failures, 
refusals and reversal, and each of them, are not supported 
by, but are contrary to, the preponderance of the compe- 
tent, admissible evidence and the substantial evidence on 
the record considered as a whole, and are contrary to law. 


20. 


The Board committed reversible error in refusing to 
adopt and sustain the Trial Examiner’s recommendation 
that ‘‘the complaint in this matter be dismissed in its 
entirety’’, in reversing the Trial Examiner’s recommenda- 
tion, and in failing and refusing to dismiss the Complaint 
as to Petitioner, because such failures, refusals and re- 
versal, and each of them, are not supported by, but are 
contrary to, the preponderance of the competent, admis- 
sible evidence and the substantial evidence on the record 
considered as a whole, and are contrary to law. 


21. 


' The Board committed reversible error in failing and 
refusing to adopt the Conclusion of Law of the Trial Exam- 
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iner, in reversing such Conclusion of Law and in failing 
and refusing to conclude, as a matter of law, that the 
strike did not involve, and Petitioner did not engage in, 
‘‘any unfair labor practices within the meaning of Section 
8(b)(3) and (d) as alleged in the complaint herein’’, be- 
cause such failures, refusals and reversal, and each of 
them, are not supported by, but are contrary to, the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as a whole, 
and are contrary to law. 


22. 


- The Notice attached to the Board’s Decision and Order 
as ‘‘Appendix’’ is not supported by, but is contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, is beyond the scope of the allegations of the Com- 
plaint, and is contrary to law. 


23. 


The Board committed reversible error in failing and 
refusing to find and conclude, under the preponderance 
of the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and under 
applicable law, that the work stoppage was the result 
of Westmoreland’s and the Kanawha Coal Operators As- 
sociation’s violation of the provisions of the 1955 Agree- 
ment by which the parties signatory thereto agreed to 
settle all disputes and claims ‘‘through the machinery in 
this contract provided and by collective bargaining with- 
out recourse to the courts’’, and in failing and refusing to 
decline to assert jurisdiction in this case on the grounds 
that it would not effectuate the purposes of the Act to 
process a case in which the charging parties have breached 
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the collective bargaining agreement utilized by them as a 
predicate for their charges. 


24. 


The Board committed other reversible errors apparent 
upon the fact of the record. 


IV. 
Tue Revier Prayep 
Wherefore, Petitioner prays: 


(1) That a certified copy hereof be forthwith served 
according to law upon the Respondent, National Labor Re- 
lations Board; that said Board be required to certify and 
deliver unto Petitioner for filing with this Court, within 
forty (40) days after service of the instant Petition upon 
said Board, the transcript of the entire record in this 
proceeding and Case No. 9-CB-305, including the plead- 
ings, orders, motions, testimony, evidence and exhibits, 
the Intermediate Report and Recommended Order of the 
Trial Examiner, the Statements of Exceptions thereto and 
to parts of the record and proceedings in this case, the 
findings, conclusions, rulings and Decision and Order of 
said Board dated April 12, 1957, and any and all other 
matters in said record, which Petitioner prays and re- 
quests shall be read as a part of this Petition; and that 
this Court take jurisdiction of said proceeding and case. 


(2) That said proceedings, entire record, and those 
portions of said Report, Decision, statements, findings, 
conclusions, citations, of authorities, failures, refusals, 
opinions, beliefs and orders of the Board, and the Board’s 
agreements and disagreements with the Trial Examiner, 
which adversely affect Petitioner and its interests, and 
which relate to its alleged violation of Sections 8(b) (3), 
8(d) and 8(d)(1) of the Act, in Case No. 9-CB-305, of all 
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of which complaint is made herein, be reviewed, reversed, 
set aside, vacated and annulled; that said paragraph 1., 
subparagraphs (a) and (b), and paragraph 2., subpara- 
graphs (a), (b) and (c), including said Notice, of said final 
Order dated April 12, 1957, in said case, of which complaint 
is made herein, be reviewed, reversed, set aside, vacated 
and annulled; and that the Board be ordered to dismiss the 
Complaint in said case in its entirety against the Petitioner. 


(3) That this Court grant to Petitioner such other and 
further relief in the premises as the rights and equities of 
the ease may require and to the Court may seem just and 
meet. 

M. E. Bomrsky 
511 Kanawha Valley Building 
Charleston, West Virginia 
Attorney for Petitioner, 
Local Union No. 9735, United 
Mine Workers of America, 
Madison, West Virginia 


° * e ° e e * * ue * 


Answer of National Labor Relations Board to Petition to Review and 
Set Aside Its Order and Request of the Board for Enforcement 
of Said Order. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The National Relations Board, by its Associate Gen- 
eral Counsel pursuant to the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C., Sec. 151 et seq.), 
files this Answer to the petition to review and set aside 
the Board order issued against petitioner on April 12, 

1957: 


1. With respect to the allegations contained in Section I 
of the petition to review, the Board prays reference to 
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. the facts as shown by the record and found by the Board, 
and to its conclusions of law. 


2. The Board admits the allegations of Section II of 
the petition to review. 


3. The Board denies each and every allegation of ma- 
' terial error contained in Section III of the petition to 
review. 


4. Further answering, the Board avers that the pro- 
ceedings had before it, the findings of fact, conclusions 
of law, and order of the Board were and are in all respects 
: valid and proper under the Act, and pursuant to Section 
10(e) of the Act, respectfully requests this Honorable 
: Court to enforce the Board’s order issued against petitioner 
‘in the proceedings designated on the records of the Board 
as Case No. 9-CB-305, ‘‘International Union, United Mine 
- Workers of America; District 17, United Mine Workers of 
' America; and Local Union No. 9735, United Mine Workers 
of America and Westmoreland Coal Company, Kanawha 
Coal Operators’ Association.’’ 


In support of this request for enforcement, the Board 
shows that: 


1. After due proceedings in said matter, the Board on 
April 12, 1957, entered its findings of fact and conclusions 
| of law, and issued its order directed to petitioners, their 
officers, agents, successors and assigns. 


2. The same day said decision and order was served upon 
the petitioners. 


3. Pursuant to Sections 10(e) and (f) of the Act, and 
' Rule 38(g) of this Court, the Board is certifying and filing 
with this Court a certified list of all documents, transcripts 
of testimony, exhibits and other material comprising the 
entire record of the proceedings before the Board upon 


293 





which the said order was entered, which includes the plead- 
ings, testimony and evidence, findings of fact, conclusions 
of law, and the order of the Board sought to be enforced. 


Wuererore, the Board prays that this Honorable Court 
cause notice of the filing of this Answer and request for 
enforcement to be served upon petitioner, and that this 
Court make and enter a decree denying the petition to 
review and enforcing the Board’s order in full. 


/s/ STEPHEN LEONARD 
Stephen Leonard 
Associate General Counsel 
National Labor Relations Board. 


Dated at Washington, D. C. this 8th day of August 1957. 


* * * s s * * * * * 
Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stip- 
ulate and agree as follows with respect to the issues 
and the procedures and dates for the filing of the briefs, 
designations of the parts of the record to be printed, and 
joint appendix to briefs herein: 


I. Tue Issues 


1. Whether, under the substantial evidence on the record 
considered as a whole, and under applicable law, the Na- 
tional Labor Relations Board was warranted in its finding 
and conclusion that Local Union 9735 is legally responsible 
for the work stoppage. 


2. Whether, under the substantial evidence on the rec- 
ord considered as a whole, and under applicable law, the 
Board was warranted in its findings and conclusions that 
petitioner was an agent of the International Union in car- 


294 





rying out the latter’s bargaining functions as they related 
ito shift seniority and the processing of grievances, and 
therefore was its agent, acting within the scope of its 
general authority, in engaging in the work stoppage. 


3. Whether, under the substantial evidence on the record 
considered as a whole, and under applicable law, the Board 
‘was warranted in its findings and conclusions that peti- 
tioner, in striking under the circumstances of this case, 
was seeking to change or modify the collective bargaining 
agreement within the meaning of Section 8 (d) of the 
National Labor Relations Act, as amended, thereby refus- 
ing to bargain collectively in violation of Section 8 (b) (3) 
thereof. 


II. Dares ror Func Briers, Designations or REcorD AND 
Jormst APPENDIX 


_ 1. The parties have agreed that petitioner’s brief will be 
filed on or before January 16, 1958, and that respondent’s 
brief will be filed on or before February 17, 1958. A reply 
brief, if filed by petitioner, will be filed on or before March 
4, 1958. 


2. It is agreed that on or before January 16, 1958, peti- 
tioner will furnish the respondent with a statement of 
the portions of the record which it proposes to print in the 
joint appendix and that, on or before January 30, 1958, 
respondent will furnish petitioner with a counter-desig- 
nation of the additional portions of the record which it 
desires printed. Any further designation which petitioner 
may desire will be furnished respondent on or before Feb- 
ruary 12, 1958. Thereafter on or before March 4, 1958, 
the joint appendix, to be printed by a printer mutually 
agreed upon, will be filed with the Court. Costs of print- 
ing, unless otherwise agreed upon, will be borne by each 
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party in accordance with the portions of the record desig- 
nated by each party. 


3. It is further agreed that any party and the Court, in 
the briefs and at and following the hearing in the case, 
may refer to any portion of the original transcript of 
record or exhibits herein which has not been printed, or 
otherwise reproduced, it being understood that any por- 
tions of the record thus referred to will be printed in a 
supplemental joint appendix if the Court directs the same 
to be printed. 


TI. Procepure ror REFERRING TO REcoRD iN PRINTED BRIEFS 


In their respective briefs, the parties will not refer 
to the page numbers of the joint appendix (which will be 
centered at the bottom of the page), but instead will refer 
to those numbers which are centered in bold-face type in 
the body of the appendix and which also appear in brackets 
jn the upper outside corner of each page. The bold-face 
numbers refer to the pages of the certified record filed with 
this Court and ar shown in the index to that certified record. 

Attorney for Petitioners 
STEPHEN LEONARD 
Associate General Counsel 
National Labor Relations Board 
Attorney for Respondent 


Dated at Washington, D. C. this 2nd day of October, 
1957. 


Order 


Upon consideration of the prehearing stipulation sub- 
mitted by counsel for the parties in the above case it is 
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Orperep that the aforesaid stipulation be approved and 
| that the Clerk be, and he is hereby, directed to file said 
stipulation forthwith. 


Ir Is FurrHer Orperep that the prehearing stipulation 
_ be printed in the joint appendix and shall control further 
_ proceedings in this case nnless modified by further order 
of this Court. 


Dated : October 2, 1957. 


td a e es td * e e e ¢ 
Order 


Upon consideration of petitioner’s motion to extend 
the time for filing briefs, designations of record and joint 
appendix, and it appearing that respondent consents, it is 


OrvereEp that the time for filing briefs, designations of 
record and the joint appendix be, and it is hereby, extended 
as follows: 


Petitioner’s brief shall be filed by January 23, 1958; 

Respondent’s brief shall be filed by February 24, 1958; 

Petitioner’s reply brief and joint appendix shall be filed 
by March 11, 1958; 

Petitioner shall furnish respondent with designation of 
the record by January 23, 1958; 

Respondent shall furnish petitioner with a counter-desig- 
nation of the record by February 6, 1958; 

Any counter-designation by petitioner shall be furnished 
to respondent by February 10, 1958. 


Dated: December 20, 1957. 
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STATEMENT OF QUESTIONS PRESENTED 
The issues presented are: 


1. Whether, under the substantial evidence on the 
record considered as a whole, and under applicable law, 
the National Labor Relations Board was warranted in its 
finding and conclusion that Local Union 9735 is legally 
responsible for the work stoppage. 


2. Whether, under the substantial evidence on the 
record considered as a whole, and under applicable law, 
the Board was warranted in its findings and conclusions 
that petitioner was an agent of the International Union in 
carrying out the latter’s bargaining functions as they re- 


lated to shift seniority and the processing of grievances, 
and therefore was its agent, acting within the scope of its 
general authority, in engaging in the work stoppage. 


3. Whether, under the substantial evidence on the 
record considered as a whole, and under applicable law, 
the Board was warranted in its findings and conclusions 
that petitioner, in striking under the circumstances of this 
case, was seeking to change or modify the collective bar- 
gaining agreement within the meaning of Section 8(d) 
of the National Labor Relations Act, as amended, thereby 
refusing to bargain collectively in violation of Section 
8(b)(3) thereof. 
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V. 


| NATIONAL LABOR RELATIONS Boarn, Respondent. 


On Petition to Review and Set Aside Order of the . 
National Labor Relations Board 


BRIEF FOR PETITIONER 


I. JURISDICTIONAL STATEMENT 


On April 12, 1957, the National Labor Relations Board 
(called “Board”) issued its Decision and Order (R. 947- 
55), review of which is here sought. The petition for re- 


‘In accordance with stipulation, approved by order of the Court en- 
tered October 2, 1957, record citations herein refer to pages of the Certi- 
fied Record, numbered as indicated in the index to Certified Record here- 
tofore filed herein and not to the numerical pagination of the joint ap- 
pendix. The page number of the Certified Record will be printed in bold- 
face: type in the appropriate places on the printed pages of the joint 


appendix. 
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view of said Decision and Order was filed with this Court 
on July 19, 1957, by Petitioner Local Union No. 9735, 
United Mine Workers of America. Thereafter, the Board 
filed its answer and cross-petition for enforcement. 

The statutory provisions under which jurisdiction of 
said petition for review and cross-petition is based are 
Sections 10(e) and 10(f) of the Labor Management Rela- 
tions Act, 1947, Act of June 23, 1947, Ch. 120, 61 Stat. 
147-148, 29 USC Secs. 160(e) and 160(f).’ 


Il. STATEMENT OF THE CASE 
1. Pleadings and Proceedings 


Upon charges by Westmoreland Coal Company (called 
_ “Westmoreland” or “Company”) and Kanawha Coal Op- 
erators’ Association (called “Kanawha”)’, the Board’s 
- General Counsel on March 30, 1956, issued a Complaint 
_ (R. 402-7) against International Union, United Mine 
Workers of America, District 17, United Mine Workers of 
| America and Petitioner Local Union No. 9735, United 
Mine Workers of America‘, alleging that on January 23, 
1956, “Respondents, by and through their officers and 
agents”, who are designated in paragraph 2 of the Com- 
plaint’, “called a strike of the employees” at the West- 
moreland mine “and the employees thereupon went on 
strike on January 23, 1956, and remained on strike until 
February 16, 1956”; that the strike’s objective “was to 
change, add to, and delete terms and conditions of clauses 
of the 1955 Agreement” which were set out in Appendix 
A to the Complaint (R. 408-10); and that said unions 
thereby “have engaged in and are now engaging in unfair 





ee otherwise indicated, all statutory references herein refer to 
said Act. ° 
> Collectively referred to herein as “Charging Parties”. 
“Herein referred to as “UMW”, “District” and “Local”, vely. 
5 Paragraph 2 of the Complaint names as “agents of Respondents” the 
following: 

“Mine Committeeman Allen Brown, Mine Committeeman John 
Buckhannon, Mine Committeeman Jimmy Ryan, Mine Committeeman 
.C. V. Robertson, Recording Secretary John Henry Sutphin, Vice Presi- 
dent Benjamin Workman, and President Cecil Bias are now and have 
been at all times material hereto agents of Respondents.” 
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labor practices within the meaning of Section 8(b)(3) 
and (d)” affecting commerce within the meaning of said 
Section and Sections 2(6) and (7). 

UMW and District filed their (1) Motion to Dismiss 
(R. 433-4), (2) Motion to Strike (R. 431-2), (3) Motion 
for More Definite Statement or For Bill of Particulars 
(R. 429-30) and (4) Joint and Several Answer to the 
Complaint (R. 422-8). Local filed its Answer (R. 418-9). 

In their Answer, UMW and District asserted the Com- 
plaint’s failure to state a claim upon which relief could be 
granted against either of them; admitted that the persons 
named in the Complaint’s paragraph 2 were mine com- 
mitteemen and Local officers, but denied that either or 
any of said persons were UMW or District agents; denied 
that they, by and through their officers and agents, called 
a strike of Westmoreland employees and that the strike’s 
objective was to change, add to and delete terms and con- 
ditions of clauses of the 1955 Agreement; and though ad- 
mitting that they had not served the notices specified in 
paragraph 4(g) of the Complaint or offered to meet and 
confer to negotiate modifications of the 1955 Agreement, 
they averred that they had not done so because neither 
had proposed to modify said Agreement nor was there ex- 
istent any proposed modification of its terms and condi- 
tions nor any dispute concerning proposed modification 
thereof by either of them, and “therefore it is wholly 
immaterial and irrelevant that Respondents failed to do 
such acts, since the provisions of Sections 8(b)(3) and 
8(d) ... are not applicable”, and denied that either of 
them had engaged in or were engaging in unfair labor 
practices within Section 8(b)(3) and (d). In other de- 
fenses in the Answer, UMW and District asserted that the 
work stoppage was a “wildcat” strike which was not au- 
thorized, caused, called, encouraged, ratified or partici- 
pated in by them, and was violative of UMW’s policy 
against such unauthorized work stoppages and efforts to 
have the miners return to work, and that neither UMW 
nor District may be held responsible therefor. 
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In its answer (R. 418-9), written in longhand by Wil- 
liam R. Linville, Local’s Recording Secretary, Local ad- 


mitted that the mine committeemen and Local Union of- 


ficers named in the Complaint’s paragraph 2, “are now 


‘and have been at all times material hereto agents of re- 


‘spondents”; and though admitting that a dispute existed 
‘concerning the refusal to grant the request of two em- 


-ployees for transfer from one shift to another, asserted 


that “When the mine committeemans met with the dis- 
trict and the operator it was supposedly agreed that the 
talks was off of record and the next thing Local No. 9735 


knew about this case they received an umpire decision. 


This case was asked not to be taken to an umpire.” In 
addition, Local denied that “Respondents, by and through 


their officers and agents . . . called a strike of the em- 
_ployees ... and the employees thereupon went on strike 
on January 23, 1956, and remained on strike until Feb- 


ruary 16, 1956” and that the strike’s objective was “to 
change, add to and delete terms and conditions” of the 
1955 Agreement; asserted that “respondents have never 
proposed to modify the 1955 agreement”, and denied that ~ 
“respondents” have “engaged in and are now engaging in 
unfair labor practices” within Section 8(b)(3) and (d) 
and Sections 2(6) and (7). 

In a hearing before a Board Trial Examiner, Local was 
not represented by an attorney but by its President and 
Recording Secretary (R. 2). The Trial Examiner’s Inter- 
mediate Report and Recommended Order, issued Septem- 
ber 5, 1956, held, as Conclusions of Law (R. 931), that 
(1) UMW, District and Local “are separate labor organ- 
izations within the meaning of the Act”; (2) Local is 
responsible for the strike but that neither UMW nor Dis- 
trict is responsible therefor or for any unfair labor prac- 
tices attending such strike as alleged in the Complaint; 
and (3) the strike “did not involve, and none of the three 
respective labor organizations engaged in, any unfair 
labor practices within the meaning of Section 8(b)(3) 
and (d) as alleged in the complaint”, and recommended 














4) 


dismissal of the Complaint in its entirety against UMW, 
District and Local (R. 931). 

Charging Parties and General Counsel filed their re- 
spective exceptions (R. 940-44, 945-6). 

Upon transfer of the case to the Board (R. 934), it 
issued its Decision and Order on April 12, 1957 (R. 947- 
55), wherein it dismissed the Complaint as to UMW and 
District but found that Local was legally responsible for 
the strike; that Local, in its capacity as agent of UMW, 
“was seeking to change or modify the contract”; and that 
by striking without first complying with the statutory re- 
quirements of Section 8(d), it refused to bargain in viola- 
tion of Section 8(b)(3). The Board’s cease and desist 
order (R. 952-5) is discussed herein at pages 18-19, 50. 


2. The Facts 
a. The Parties 


Westmoreland, in 1955 had sales of bituminous coal in 
excess of five million dollars, over 40% of which in value 
was shipped to points outside West Virginia from its mine 
therein. Kanawha is a voluntary unincorporated Associa- 
tion, composed of employers owning and operating bitu- 
minous coal-mining facilities in West Virginia and one 
of Kanawha’s purposes and activities is the adjustment of 
grievances under the National Bituminous Coal Wage 
Agreement of 1955 with District. Southern is a voluntary 
unincorporated association, composed of employers and 
associations of employers owning and operating bitumin- 
ous coal-mining facilities in several states of the United 
States, including West Virginia, and has as one of its pur- 
poses and activities the conduct of labor negotiations with 
UMW and District (R. 44).° 

b. The 1955 Agreement 

The National Bituminous Coal Wage Agreement of 
1950, as amended on August 20, 1955 (called “1955 Agree- 

¢The foregoing matters were stipulated. Also stipulated (R. 44-45) is 

the Com: is ed in commerce within the meaning of Section 


that pany is engag 1 
2(6) and (7) of the Act, and is an employer within the meaning of Sec- 
tions 2(2) and 8(b)(3) and (d). 
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ment’) became effective September 1, 1955 (R. 439-611, 
612-748, 749-786)’ and was executed by UMW and Dis- 
trict and by Southern and Kanawha. Local Union is not 
a party signatory thereto. Therein the signatories agreed 
“to amend and supplement and as amended and supple- 
mented to carry forward and preserve the terms and con- 
ditions of” the 1950 Agreement, “all previous Agreements 
as therein provided”, and the 1950 Agreement as amended 
September 29, 1952 (R. 768). 

The 1955 Agreement, carrying forward the grievance 
machinery of the 1950 (R. 736-7), and 1952 Agreements, 
provided that grievances were to be settled first, between 
the aggrieved party and mine management; second, 
through mine management and the mine committee; 
third, through district representatives and a company 
commissioner representative; fourth, by a joint board of 
four, two to be designated “by the Mine Workers and two 
by the Operators”; and fifth, by an umpire. 

_ The 1955 Agreement provides for a mine committee of 
three mine workers “elected at each mine by the Mine 
Workers employed at such mine” and that its duties “shall 
_be confined to the adjustment of disputes arising out of 
_ this Agreement” and that it “shall have no other authority 
or exercise any other control, nor in any way interfere 
_ with the operation of the mine” (R. 621-2). 

The 1955 Agreement, carrying forward the 1952 Agree- 
ment’s seniority provisions, read, in part (R. 761): 


“1. Seniority in principle and practice shall be 
recognized in the industry. 


“7, In two or three shift operations the question 
of seniority with regard to work on the respective 
shifts shall be left to the discretion of the con- 
tracting parties at the mine in question. 


7 Page references herein to the 1950 Agreement and 1952 and 1955 
Agreements refer to Exhibits GC 2B-1 (R. 612-748) and GC 2B-2 (R. 
749-785), respectively. 
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“8. Grievances under the seniority arrange- 
ments shall be handled in the usual way under the 
machinery of the contract providing for the con- 
sideration and disposition of grievances.” 

'The 1955 Agreement also continued the 1950 Agree- 
ment’s provision (R. 735) that “Prior practice and custom 
not in conflict with this Agreement may be continued”. 

c. The Dispute Concerning Shift Seniority 

In October, 1955, Local operated at Westmoreland’s 
Hampton Mines 2 and 3° (R. 50-1). During that month and 
through January, 1956, its officers were Cecil Bias, presi- 
dent; William R. Linville, recording secretary; and Ben- 
jamin Workman, vice-president (R. 51, 52). A mine com- 
mittee was composed of Allen Brown, Chairman, and 
John Buckhannon and Jimmy Ryan, members (R. 52). 

In October, 1955, at a section foreman’s suggestion that 
a vacancy existed on the day shift, Allen Brown, em- 
ployed on the evening shift, sought and obtained the 
vacant day-shift position. Curtis Hager, a shot fireman 
and driller, employed on the third shift, claimed a right to 
work at the same job on the second or evening shift, and 
Hassell Woods, a motor brakeman placed by Westmore- 
land on the third shift, claimed a job as brakeman on the 
second shift (R. 178). Westmoreland rejected these 
claims for shift seniority. 

Hager and Woods then filed grievances complaining the 
Company had denied them shift seniority. These em- 
ployees were, as General Counsel’s witness William R. 
Linville testified, “asking for something they had always 
had” (R. 131). The Company asserted that there was no 
such seniority at its Hampton mines (R. 131); the griev- 
ances were processed through the several successive steps 
provided in the 1955 Agreement (R. 140, 141-7) and about 
January 12 or 13, 1956’ the umpire, to whom the grievance 
cases were submitted, decided the issue favorable to the 
Company. The umpire’s decision’ was read at a Local 


®° These mines are located near Madison, West Virginia. 
*'Unless otherwise indicated, dates refer to the year 1956. 
‘9 See Appendix hereto, p. 51 for the umpire’s decision (R. 891-2). 
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meeting on Saturday, January 21, but no Local action was 
taken on the decision (R. 115-6, 131). 

Local took no strike action at this meeting, and Local 
membership did not agree to go on strike at any time prior 
to the inception of the walkout on January 23 (R. 152). 
No UMW or District representative was at this meeting 
(R. 135). 

d. The Work Stoppage 


_ On January 23, a work stoppage occurred at Hampton 
Mine No. 2 (R. 96). Allen Brown, a General Counsel wit- 
ness, related when he reported for work on the morning 
of January 23, “the men was in kind of an uproar, and we 
found out that it was over the seniority question” (R. 
148). 

Cecil Bias, also a General Counsel witness, on direct 
examination, recounted that although he reported at the 
mine he did not go in it; and when asked by General Coun- 
sel, “What happened?” (R. 116), responded that “the men 
just decided to not work” (R. 116), and went home and 
that he did likewise (R. 116). General Counsel’s witness 
William R. Linville declared that the “men got to talking, 
_a few of them poured out the water and started home; a 
little later here went a few more” (R. 130). Linville testi- 
- fied also that he had not heard the strike discussed until 
after the work stoppage started (R. 134)'’. When the 
mine committee could not find Company’s General Super- 
intendent C. J. Robinson or Superintendent Lawrence 
Sutton and so advised the men, “they [the men] just 
scattered” (R. 153). 

Mine Foreman Edward Justis, who was at the No. 2 
mine on the morning of January 23 (R. 78-9), testified 
that the mine committee and Bias came into the mine 
office and inquired for Robinson and Sutton and, learning 
that they were unavailable, Bias declared “We’ve been 
handed an underhanded deal . . . by the District and the 
umpire” over seniority (R. 79), that they were not going 


"’ Linville stated that the first discussion he heard of the reason for the 
work stoppage “was in my carryall going home” (R. 133). 
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to work that day “nor tomorrow nor the next day” (R. 80) 
because they had had their seniority taken from them, 
and that before they would return “they had to have their 
seniority back” (R. 80). 

‘General Superintendent Robinson testified that on the 
day the stoppage occurred, the mine committee came to 
his office and upon Robinson’s inquiry, “What’s the 
trouble, boys” (R. 54), some unidentified committee 
member answered, “Well, it’s over this seniority thing” 
(R. 54). Robinson’s version is that “several different 
things” were discussed (R. 55), that Allen Brown stated, 
“We're not getting a square deal out of this” (R. 55) and 
that Local President Bias said “Well, we want shift sen- 
iority and classification” (R. 56, 69). Allen Brown’s 
testimony was that they talked about “ways of settling 
the dispute that was up” (R. 149) and that they told Rob- 
inson “the men was mad and wanted their shift Seniority” 
(R. 149). Robinson further testified that the mine com- 
mittee and Local’s president stated “that the men weren’t 
satisfied” with the umpire’s decision “as they felt they had 
always had seniority at that mine” (R. 69, 72) to which 
Robinson replied that “the evidence that had been given 
in the [Hager and Woods] case didn’t show that” (R. 72). 
On this occasion, as Robinson related, he said that since 
the grievances had “been taken through the proper chan- 
nels and the umpire has rendered his decision” (R. 56), 
he did not “know of anything we could do in the face of 
that decision” (R. 56), but Robinson agreed to call Kan- 
awha to “find out just exactly what the score is” and 
promised to let the committee know (R. 56). Kanawha’s 
position, as related to Robinson, was that the umpire’s 
ruling “was final and binding” (R. 57, 74) on the “Com- 
pany, as well as the Union”. There is testimony also by 
Allen Brown, which is not denied, that Robinson [who, 
in the morning meeting, had expressed the view that 
there was nothing wrong with shift seniority (R. 153)], 
or|Sutton, on the evening of January 23, advised him that 
his superiors told him that he could not agree to shift 
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seniority (R. 154) because of the umpire’s decision (R. 
163). 
| e. UMW’s Policy Against Unauthorized Strikes 

Under date of October 24, 1951, UMW issued a direc- 
tive “To All Members, Committeemen and Officers of All 
Local Unions” against unauthorized strikes (R. 894-5). 
This directive was in force and effect during the work 
stoppage (R. 174, 313)'*. The directive was mailed to 
Local on or about October 24, 1951 (R. 313-14). 


f. Events Subsequent to the Work Stoppage’s Inception 

According to Kanawha’s Executive Secretary Harry G. 
Kennedy, immediately after Robinson advised him of the 
work stoppage, he phoned James Farley, District’s chief 
field representative, and apprised him of the work stop- 
page, appraising it as “a very unusual situation . . . where 
the men were striking against an umpire’s decision” (R. 
97) and requested “him to put the mine back to work” 
(R. 97) and, as told by Kennedy, Farley responded “he 
would be very glad to check into the matter and let us 
know” (R. 97). A telephone call by Kennedy to District’s 
President R. O. Lewis on January 24 disclosed that Farley 
had had a meeting that afternoon and “because the Local 
Union officials were with Mr. Farley and were in favor of 
putting the mine back to work he [Lewis] was very opti- 
mistic that the mine would... work the next day” (R. 97). 

Both UMW and District endeavored to bring the work 
stoppage to an end and to have the men return to work. 
Relations between Local and District had been “strained” 
| for “some considerable” time (R. 273). 

On January 24 Linville telephoned W. A. Boyle, Assist- 
ant to UMW’s President, at his Washington, D. C. office, 
and informed him that the men were not going to work 
until something was done about the Hager and Woods de- 
cision (R. 310) and that the men wanted shift seniority 
(R. 312). Boyle told Linville that (R. 310) “the contract 
was clear in its meaning and free from doubt in what it 


12°W. A. Boyle, Assistant to UMW’s President, testified that the direc- 
tive has never been rescinded and is still in effect (R. 313). 
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said, that the decision of an umpire is final and binding 
upon the parties, and that there was nothing that we could 
do about the umpire’s decision unless we could get the 
parties to mutually agree to reopen the decision as speci- 
fied by contract”. To Linville’s inquiry whether a com- 
mission would be sent in on the matter, Boyle gave a nega- 
tive answer, explaining that “the commission could not 
set aside the umpire’s decision” (R. 310). Boyle related 
also he “insisted, that the local union obey the mandate of 
the International Union and return to work” (R. 312).”° 

Farley was instructed by R. O. Lewis and Charles Neal, 
District’s president and vice-president, respectively, “to 
get the mines back in operation and insist that the mine be 
put in operation” (R. 208). On January 23 Farley told 
Local’s President Cecil Bias that the umpire’s decision 
was final and binding (R. 207), and requested a meeting 
for January 24 so that he might encourage the men to re- 
turn to work (R. 171); and at a courthouse meeting, called 
by Bias, at which 50 to 60 members were present, Farley 
advised the men that he was there to get the mines back in 
operation (R. 172). Farley told them that his information 
was that the “mine was down” because of the men’s dis- 
satisfaction with the Hager-Woods decision but that it 
was final and binding (R. 172, 207); Allen Brown told 
Farley the men did not want Farley to handle any more 
._ grievances for them, that the men had not wanted the case 
processed through the grievance machinery, and that no 
grievances were to be handled at the mine unless Robin- 
son was present; and Farley told the men that he did not 
handle cases with Robinson or Sutton but only with Ka- 
nawha and that when there he represented the men and it 
was Kanawha’s right, not his, to say who was to be there 
for the Company (R. 173, 196, 211)."* 


‘2 Boyle testified that this “was a demand as an instruction” from 
UMW “and it was expected to be complied with” (R. 324). 

14¥Farley explained that “their objection was if Mr. Robinson had of 
been there he would have agreed with them that they had step-up or 
shift seniority” (R. 196). Robinson, whose employment at the Hampton 
mine did not begin until September 15, 1951 (R. 49), denied that “we 
ever had shift seniority” (R. 66). 
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On January 25 Farley instructed two other District field 
representatives (McCoy and Castle) to go to the mine and 
instruct the local officers “to put the mines back in opera- 
tion” and should they desire “to take up the question of 
shift seniority we would be glad to assist them in every 
way that we could” (R. 190, 198-9). 

McCoy and Castle on January 26 contacted Bias and 
told him he would have to put the mines in operation (R. 
219). Bias, according to McCoy, complained that the 
grievance handled “was not the proper grievance for the 
umpire to rule on, and that they would not return to work 
until it was straightened out” (R. 217). 

At Linville’s suggestion of a possibility of terminating 
the stoppage “if the District would call a meeting”, Lewis 
asked Farley to post notices of a meeting for January 31 
(R. 256); and this was done. This meeting was attended 
by District Vice-President Neal, Field Representatives 
Foley and Castle and 40 to 50 members (R. 232). Address- 
ing the membership for about 40 minutes, Neal told them 
the umpire’s decision “was final and binding and I was in- 
structing them to put the mine back in operation” (R. 
232); that (R. 233) it was UMW’s policy to have no un- 
authorized stoppages and to get the miners back to work 
“as quickly as possible if they did have one”; that (R. 233) 
“St was to the best interests of the International Union and 
District 17 to put the mine back in operation immedi- 
ately’; and that (R. 233) “to continue their strike further 

‘would be against the best interests of the membership, the 
District and the International Union”. According to Neal, 
no comment was made by any local officer or any com- 
mitteeman (R. 233). 

Again on February 3, at Farley’s instruction, McCoy 
and another District field representative (Foley) con- 
tacted Local’s secretary Linville and a former committee- 
man (Opie Hunter) about getting the mines back in op- 

eration and, as related by McCoy, “they talked pretty 
favorable”, but Hunter “told us that the . .. membership 

nor the officers wouldn’t go against the committee” (R. 
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220). They again contacted Bias, whom they urged “to 
get the men to return to work” and while Bias “told us 
he would do what he could” (R. 222), McCoy quoted Bias 
as saying that the “men would not listen to him” (R. 223) 
and “that they would not go back to work until this dis- 
satisfaction they had was made satisfactory” (R. 222). 
McCoy and Foley also contacted Allen Brown and “talked 
to him along the same lines” (R. 223). 

The following day, again at Farley’s direction, McCoy 
and Foley attended a meeting at the courthouse (R. 223) 
for the purpose of doing “everything that we could pos- 
sibly do to get the men to return to work” (R. 223). 

_ A telegram from UMW’s Vice-President Kennedy was 
read, and based upon the telegram (R. 125) Bias instruct- 
ed the men to return to work (R. 224). Bias then inquired 
of McCoy and Foley “if we had anything to say” and, ac- 
cording to McCoy’s testimony, “we both insisted that they 
return to work and we would handle any grievance that 
they might have” (R. 224). Asked if “we could go back 
and handle the grievance of Hassell Woods” (R. 224), Mc- 
Coy testified that the the men were told that that could 
not be done because the decision was final and that 
grievance “was over with” (R. 225). Advised by the 
men, aS on previous occasions, that “they had possibly 
25 shift-seniority grievances”, McCoy and Foley told them 
“every grievance would be handled on its own merits” 
(R. 225). The meeting adjourned following a motion that 
all the men meet on Monday, February 6, to give evidence 
to a National Labor Relations Board representative (R. 
225). McCoy and Foley, insisting that the men return to 
work, advised the men that it was to their interest as in- 
dividuals and that of the Local that they do so (R. 158). 

Continuing their efforts to have the men resume work, 
McCoy and Foley, again sent by Farley to insist that the 
membership return to work (R. 225-6), went to Madison 
for the scheduled meeting on February 6, at which it was 
announced that “something . . . happened with the Board” 
and the men would have to return the next day (R. 226). 











14 


Following that announcement, the men began to leave 
when Foley asked them to remain so that he could talk 
to them. The men “walked out” (R. 226)." 

District’s President Lewis’ standing instruction to Dis- 
trict’s staff was to get the mine back in operation as soon 
as possible. He devoted at least an hour each day discuss- 
ing the situation and “trying to figure out what new steps 
could be taken, and whether to send somebody over there 
or whether not to send somebody over there, or what 
other angles to work on” (R. 243). Lewis advised Ka- 
nawha’s Kennedy of District’s efforts; and told him “that 
we were doing everything within our power to persuade 
the men to go back to work” (R. 244). 

On January 23, Westmoreland’s Vice-President Hum- 
phrey was advised by Lewis that “Farley was over at 
Westmoreland ...in an attempt to get the mine back to 
work” (R. 246). On January 30 Lewis advised Humph- 
rey of telegrams sent Local’s officers and to the mine com- 
mitteemen (R. 258-60, 896-903), insisting the stoppage 
terminate and that they exert their full influence and au- 
thority to return the mine to operation immediately and to 
handle all disputes in accordance with the 1955 Agree- 
ment. Lewis advised Linville “that the umpire’s decision 
was final and binding under the contract” (R. 256). 

Lewis stated (R. 286), “No charges were filed against 
the officers of that Local Union because we could not take 
the position that the officers of the Local Union were 
solely responsible for that strike when all of the 150 men 
employed at that mine were also participating in the 
strike.” 

At the stoppage’s inception, Boyle advised Southern’s 
‘Moody that UMW did not approve the stoppage and was 

doing everything possible to resume the mine’s operation 
-(R. 314, 315, 320). At Moody’s suggestion, Boyle had 
-UMW’s Vice-President Kennedy’ confer with Westmore- 
— McCoy’s version is corrobrated by Allen Brown in his testimony as 
a witness for the General Counsel (R. 156-7). 


President at the time because of absence of President John L. 
Lewis (R. 315). 
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land’s Humphrey, whom he advised that UMW was doing 
everything possible to get the mines returned to a work- 
ing status. Boyle quoted Moody as stating “he knew” 
UMW was doing everything possible to that end (R. 319). 
To Moody’s suggestion that Local’s charter be revoked, 
Boyle responded that such revocation “was not going to 
return the mine to operation” and “might do more harm 
than good” (R. 321). To Moody’s suggestion that those 
responsible for the stoppage have their membership re- 
moved, Boyle responded that no one had pointed out the 
individual responsible and observed that under UMW’s 
Constitution considerable time would be consumed to re- 
lieve persons of their membership (R. 322). While Boyle 
stated Moody agreed (R. 321-2), Moody asserted he disa- 
greed (R. 349); but he admitted that it was “quite pos- 
sible” that Boyle had told him that by such action the 
Union would lose control of the men and that the men 
would then be “from out of the contract” (R. 352). 


g. Termination of the Work Stoppage 


On February 8 Allen Brown, Cecil Bias and Neal 
Robertson (a mine committeeman) came to General Sup- 
erintendent Robinson’s home (R. 59, 62) and, sitting in 
Bias’ car, discussed with Robinson whether something 
could be worked out and whether Hager could be moved 
to the evening shift. Explaining that Hager worked on 
the evening shift, they told Robinson that there was ill- 
ness in Hager’s family, that he had no help and he had 
children who had to go to school (R. 62). Robinson ad- 
vised them that after the “mine goes back to work”, be- 
cause of his family circumstances Hager would be given 
something on the evening shift (R. 63). The stoppage 
ended February 9 (R. 57). Hager was transferred to the 
evening shift, to a lesser classification, not based on sen- 
iority, as a “family-hardship case” (R. 86). Woods re- 
mained on the third shift (R. 87). 
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3. The Trial Examiner’s Findings, Conclusions and Recommen- 
dations, and the Board’s Decision and Order. 


| a. As to Local 

_ While the Examiner found Local responsible for the 
strike (R. 921), he rejected General Counsel’s and Charg- 
ing Parties’ theory that organic relationship between 
UMW, District and Local sufficed as a basis for responsi- 
bility and concluded that each of the unions “is a separate 
legal entity” and that UMW and District “have a juridical 
status independent of” Local (R. 923). The Examiner re- 
jected the General Counsel’s and Charging Parties’ con- 
tention that because the 1955 Agreement provided griev- 
ance functions for the Mine Committee, UMW had dele- 
gated its function as exclusive bargaining representative 
to Local, thereby constituting Local its agent. The 
Examiner noted that the Mine Committee is a creature of 
the 1955 Agreement with circumscribed and limited 
authority thereunder, that it had “no authority beyond” 
the first two steps of the grievance machinery, that it 
“hardly had any authority to call or otherwise participate 
in the strike action” in behalf of UMW and District, that 
Local itself had “no such authority in the premises” and 
that “Neither the Local nor the Mine Committee even 
purported to have such authorization, and all parties to 
the dispute were fully aware of these limitations during 
the entire work stoppage” (R. 924). The Examiner con- 
cluded (R. 929) that “neither the International nor the 
District authorized, expressly or impliedly, the Local to 
participate in the strike under consideration and that in 
no other respect may the International or the District be 
_ considered to have sponsored or co-sponsored the strike.” 
_ On the issue of whether the strike, absent compliance 
with Section 8(d)’s procedural requirements, was viola- 

_ tive of Section 8(b)(3), the Examiner found that the 
strike “was not for the purpose of modifying the 1955 
Agreement, at least as the Local membership inter- 
preted the contract” (R. 931), that the strike was not 
confined to the Hager-Woods grievance but was directed 











if 


to shift seniority respecting the entire Local membership 
(R. 930), that the “Umpire’s decision is necessarily limit- 
ed to the Hager-Woods grievance and still leaves unsettled 
under the same contract the question of contract interpre- 
tation involving the ‘Prior practice and custom’ provis- 
ion” (R. 931), that, without passing upon the respective 
contract interpretations, “Local’s position on this ambig- 
ous matter was not an unreasonable one”, that Section 8 
(d) is inapplicable in this case, and that “Section 8(b) (3) 
did not require compliance with the procedural provisions 
of Section 8(d) as a condition precedent to the propriety 
of the strike in this case.” (R. 931). 

_In its Decision and Order, the Board agreed with Ex- 
aminer that Local “is legally responsible for the work 
stoppage” (R. 947-8), but disagreed with Examiner on 
the agency issue, finding (R. 948-9) that “at all times 
material herein the Local was acting as agent for” UMW 
“in the performance of its bargaining obligations and 
hence became subject to the prohibitions of Section 
8(b)(3); that UMW, “which is the statutory bargaining 
representative, delegated certain of its bargaining func- 
tions to the Local” and “constituted the Local its agent to 
deal with Westmoreland” with regard to those aspects of 
the bargaining relationship” and that “Therefore, in light 
of the delegation to the Local of a role in such functions as 
the handling of grievances and seniority questions . . . its 
strike which was conducted in connection therewith was 
related to, and within the scope of, its general authority.” 

The Board also disagreed with Examiner’s finding that 
the strike was not for the purpose of modifying the 1955 
Agreement and therefore not violative of Sections 8(b) 
(3) and 8(d) (R. 950). Although, as the record establish- 
es, (R. 92), and the Examiner’s Report recites (R. 931), 
“the Charging Parties stated at the hearing that the Um- 
pire’s decision, while ‘persuasive,’ would not be binding 
~17 In the Board’s Decision and Order, the Board incorrectly referred to 
the employer herein as “Boone” (R. 948). The error was noted in Peti- 


tioner’s petition filed herein; and thereafter the Board made its correc- 
tion (R. 956). 
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on other Umpires should similar shift-seniority grievances 
(and the record shows there are others) arise at the 
Hampton mines under the 1955 Agreement”, the Board 
was of opinion that the decision “thereby became as much 
a part of the contract—at least with respect to the status 
of Hager and Woods—as if it had been written in nunc pro 
tunc” (R. 951). The Board also declared that (R. 951) 
“when the Local struck at least one of its principal ob- 
jectives was to achieve by the use of economic pressure 
upon Westmoreland what it had failed to attain via the 
grievance machinery, namely, a reversal by Westmore- 
land of the umpire’s adverse decision with respect to the 
‘Hager-Woods grievances” and that (R. 951) “In so doing, 
we find that the Local was seeking to change or modify 
the contract and, therefore, it violated Section 8(b)(3) 
of the Act by striking without first complying with the 
‘procedural requirements of Section 8(d).” Disagreeing 
with Examiner, the Board declared that the instant case 
did not concern “conflicting contract interpretations” 
(R. 951), that the “question raised was whether Hager 
and Woods had shift seniority under a possible supple- 
mental arrangement which was permissible under two 
clauses of the contract” and the umpire’s decision “was 
that they did not have shift seniority” but that even if 
the dispute “involved a question of conflicting interpreta- 
_ tions, the decision of the umpire upholding the interpreta- 
- tion of Westmoreland resolved the conflict at that point” 
and that “Therefore, the strike action here can only be 
_ construed as an attempt to modify the contract as there- 
tofore interpreted by the umpire.” (R. 951-2). 

The Board further found that the conduct of the 
strike constituted a refusal to bargain in violation of 
Section 8(b)(3) and Local must be held responsible for 
this trespass of its bargaining obligation occurring with- 
in the area of its delegated agency (R. 948). While Ex- 
aminer recommended dismissal of the Complaint as to 
Local, because Section 8(d) was inapplicable, the Board 
ordered (R. 952-3) that Local, in its capacity as agent of 
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the statutory representative “and said Respondent’s of- 
ficers, representatives, agents, successors, and assigns, 
shall cease and desist from (a) refusing to bargain col- 
lectively with Westmoreland, concerning terminating or 
modifying the UMW Agreement by striking before serv- 
ing notice thereof upon Westmoreland, Southern and 
Kanawha and failing to notify federal and state agencies 
of'the dispute that Local “seeks or desires modification of 
a collective bargaining contract” and (b) engaging in, or 
calling or causing Westmoreland employees to engage in, 
a strike without first having complied with Section 8(d)’s 
requirements. In addition, the Board ordered that Local, 
in its agency capacity aforesaid, take affirmative action, 
including the posting of Notice attached to its Decision 
and Order (R. 953, 955). 
b. As to UMW and District 

In addition to rejecting the contention that Local was 
an UMW agent, Examiner found that UMW and District 
“unequivocally and in good faith opposed and disavowed 
the strike from its very inception; they did not initiate, 
participate in, or ratify the strike and both organizations 
made a sincere effort to urge the strikers to return to 
work” (R. 921); he rejected Charging Parties’ and Gener- 
al Counsel’s contention that “because either the Inter- 
naticnal or the District allegedly failed to take certain dis- 
ciplinary action against the Local, they are respectively 
responsible for the strike and for the unfair labor prac- 
tices allegedly attending such stoppage” (R. 924); he 
found nothing in the 1955 Agreement or in any conduct 
of either UMW or District relative thereto “by which it 
may be held that, by virtue of any alleged delegation of 
the powers of an exclusive bargaining representative’, 
UMW or District “in any manner encouraged or otherwise 
caused the Local membership to engage in the strike” 
(R. 928). The Examiner concluded that (R. 929) “neither 
the International nor the District authorized, expressly or 
impliedly, the Local to participate in the strike under con- 
sideration and that in no other respect may the Inter- 
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national or the District be considered to have sponsored 
or co-sponsored the strike” and “that neither the Inter- 
national nor the District has any responsibility for the 
strike or for any alleged unfair labor practices arising 
therefrom”. The Examiner recommended the complaint’s 
dismissal as to both UMW and District because Section 
8(d) was inapplicable and Section 8(b)(3) did not re- 
quire compliance with the procedural provisions of Sec- 
tion 8(d) and “for the further reason that neither was re- 
sponsible for the strike” (R. 931). 

The Board dismissed the complaint as to UMW and 


District (R. 953-4), holding that UMW and District “un- 


equivocally and in good faith opposed and disavowed the 
strike from its inception” and “did not in any manner 


initiate, adopt, participate in, encourage, or ratify the 


strike” but “made numerous sincere and reasonable ef- 


forts to urge the strikers to return to work”.”* 


il. STATUTES INVOLVED 


Involved herein are provisions of the Labor Manage- 
ment Relations Act, 1947, Act of June 23, 1947, Chapter 
c. 120, 61 Stat. 136-162, 29 USC, § 141, et seq. which are 


set forth in the Appendix, infra, pages 52 et seq. 


IV. STATEMENT OF POINTS 


Points of error in Local’s petition are incorporated 
herein by reference and may be grouped as follows: 

1. Under the substantial evidence on the record con- 
sidered as a whole, and under applicable law, Board erred 
in its finding and conclusion that Local is legally respon- 

'® Board held also it could not say that UMW and District “had an 


unwarranted or unjustified basis for refraining from taking such action, 
when they expressed their considered judgment to employer repre- 


_ sentatives that the suggested disciplinary action or the introduction of 


an International Commission might not have terminated the strike 
before it actually ended, that it might have prejudiced normal organ- 
izational control over the Local, and that it might otherwise have injured 
long-term labor relations with Westmoreland and the Kanawha Coal 
tors Association” (R. 949-50). The Board found that “it would be 
gross’ © lemarttatie and would not effectuate” the Act’s policies to hold 
UMW and District responsible “for the strike and unfair labor practice 
which—as we find below—arose therefrom, regardless of whether a pos- 
ae eee nee ong eee te (R. 950). 
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sible for the work stoppage and in its findings and con- 
clusions on which they are based. 
2. Under such evidence, and under applicable law, 
. Board erred in its findings and conclusions that UMW had 
delegated certain of its bargaining functions to Local and 
. constituted it its agent with regard thereto and that the 
_ Strike was related to, and within the scope of, its general 
authority, as well as its findings and conclusions upon 
which they are based. 
_ 3. Under such evidence, and under applicable law, 
. Board erred in failing and refusing to find and conclude 
_that Local could not be held responsible because it was not 
a party signatory to the 1955 Agreement; and in finding 
and concluding that Local was acting as UMW agent in 
the performance of its bargaining obligations and became 
subject to the prohibitions of Section 8(b)(3) and its 
findings and conclusions upon which they are based. 
_ 4, Under such evidence, and under applicable law, 
‘Board erred in finding and concluding that Local sought 
to modify the contract and therefore violated Section 
8(b)(3) by striking without first complying with the pro- 
cedural requirements of Section 8(d), and in its findings 
and conclusions on Wid eh. they are based; and in failing 
and refusing to adop pits r’s findings and con- 
clusions to the contrary. 
_ §. Under such evidence, and under applicable law, 
Board erred in entering in its said Order of April 12, 1957, 
and in ordering therein that Local “in its capacity as agent 
of the statutory representative’, and Local’s officers, rep- 
resentatives, agents, successors and assigns shall cease 
and desist from doing the acts and matters set forth in 
paragraph 1., subparagraphs (a) and (b) thereof, and to 
take the affirmative action set forth in paragraph 2., sub- 
paragraphs (a), (b) and (c) thereof, and in finding that 
such affirmative action will effectuate the policies of the 
Act”. 
6. Under such evidence, and under applicable law, 
Board erred in failing and refusing to conclude as a mat- 
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reversing and 

ter of law, and in, failing and refusing to affirm and adopt 
the Examiner’s conclusion, that the strike did not involve, 
and Local did not engage in, unfair labor practices within 
Section 8(b)(3) and (d), his recommendation that the 
Complaint be dismissed in its entirety, and all findings and 
conclusions on which said conclusion and recommenda- 
tion were based, and in failing and refusing to dismiss said 
Complaint in its entirety, and particularly as to Local. 


V. SUMMARY OF ARGUMENT 


A. Board’s finding and conclusion that Local is legally 
responsible for the work stoppage are unwarranted. Local 
did not authorize, call or ratify the strike action. No Local 
officer or mine committeeman directed its continuance. 
Local president requested the men to return to work. The 
refusal to work was determined by individual miners who 
had no agreement to strike. 

Board ignored Local’s status as a juristic entity and 
attributed to it legal accountability for members’ refusal 
to work—a theory negated by federal law which regards 
labor unions as entities distinct from union membership 
and held union responsibility under the Act must depend 
upon proof of “actual agency”. Section 8(b) is not 
directed toward individual employee conduct. This Court 
recognized the Act’s legislative history prohibits “impu- 
tation of the acts of one person to another” except “when 
the one is acting as agent for the other”. 

Since Local neither authorized, called nor ratified the 
strike, and was not a party to the 1955 Agreement, it had 
no duty on which responsibility for the miners’ action 

could be based. United Construction Workers v. Haislip 
Baking Company, 4 Cir., 223 F. 2d 872, 877. In Garmeada 
Coal Company v. International Union of United Mine 
Workers of America, et al, D.C., E.D., Ky., 122 F. Supp. 
512, aff’d 6 Cir., 230 F. 2d 945, both District Court and the 
_ Sixth Circuit refused to impute liability to a local union 
under the 1950 Agreement because of union members’ 
refusal to work. Results in Haislip and Garmeada are 
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consonant with Senator Taft’s denial that unions would 
be responsible “for wildcat strikes”, not authorized or 
ratified by them. 

Cases relied upon by Board are not apposite. 

The substantial evidence and applicable law require 
_Board’s finding and conclusion of Local’s responsibility 
‘for the strike be reversed. Victor Products Corp. Vv. 
‘NLRB, 93 App. D. C. 56, 208 F. 2d 834; International 
Ladies Garment Workers Union v. NLRB, 99 App. D. C. 
64, 237 F. 2d 545. Board seeks judicial permission “to put 
limitations in the statute not placed there by Congress” 
(Colgate-Palmolive-Peet Company v. NLRB, 338 U. S. 
355, 363). 


B. Since UMW is the bargaining representative rather 
than Local, the latter’s responsibility for the strike under 
Section 8(b)(3) is immaterial unless it be shown that 
Local is an UMW agent, which has not been done herein. 
Board’s findings and conclusions that UMW had delegated 
to Local bargaining functions and thereby constituted 
Local its agent with regard thereto, and became subject to 
Section 8(b)(3)’s prohibition, that the strike “was re- 
lated to, and within the scope of, its general authority” 
and that Local “must be held responsible for this trespass 
of its bargaining obligation occurring within the area of 
its delegated agency”, are unwarranted because: 

_ 1. Local was not an UMW agent. It is an entity sepa- 
rate from UMW. Decisional law makes it clear that its 
affiliation with UMW did not constitute it an UMW agent. 
Local had its own by-laws and elected and paid its officers. 
Both Haislip and Garmeada held that Local is not an 
UMW agent. dHaislip dealt with a “wildcat” strike of 
local origin but declared that there was nothing to sug- 
gest that UMW or its “agent” had “anything to do with 
bringing it [strike] about” (223 F. 2d 872). Garmeada 
held the local union “in calling the strike by its president, 
did not act and was not authorized to act as an agent for” 

UMW. There is no evidentiary basis that UMW con- 
stituted Local its agent by delegating to it bargaining 
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functions relating to grievances and seniority questions, 
nor that UMW authorized Local to act for it so as to create 
an agency relationship. The 1955 Agreement did not 
delegate to Local any functions in regard to grievances. 
At no place in the Agreement is Local authorized, re- 
quired or assigned to perform any grievance functions. 
Although the contract assigns to the mine committee 
functions in grievance settlements, it is not an UMW 
agent but is a contract creature. The contract provided 
the committee’s membership number and method of selec- 
tion, which was by the mine workers employed at the 
mine. The mine committeemen were so selected in this 
case, and UMW had nothing to do with their selection. In 
performing its assigned duties, the committee represented 
the employees and was not an UMW agent. Garmeada 
characterized mine committee as “appointed from the 


membership of the Local to represent the employees in 


the settlement of grievances and disputes”. 

Board ignored the contract’s provisions as to the com- 
mittee, treating it as synonomous with Local, although the 
complaint did not so charge. Board ignored also “the con- 
trolling concept that a labor union is the agent of its mem- 
bers” and that a bargaining agreement governs the terms 
of relationship between, and correlative rights of, em- 
ployer, employee and union, and that the contract griev- 
ance procedures imposed no obligation upon, nor were 
any assumed by, UMW or Local. Local, not an Agreement 


_ signatory, had no obligations thereunder to perform. Nor 
did the contract grievance procedures create joint obliga- 


tions so as to impose grievance duties upon UMW. 
2. Neither the strike, nor the alleged objective thereof, 


_ was related to, or within the scope of, any general au- 


thority given by UMW to Local, its officers, or the mine 
committee. The Board’s findings and conclusions to the 
contrary are unwarranted. 

UMW’s Constitution does not authorize local unions to 


_ call a strike. Federal law denies an agency relationship 


between UMW and its affiliate, absent evidence that 
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_ UMW authorized or ratified strike action. The evidence 


is totally devoid of any showing that UMW played any 


_ part in instigating or continuing the stoppage, and Board 
_ itself so held. UMW’s policy was against unauthorized 
| strikes; and Board found that UMW “unequivocally and 
| in good faith opposed and disavowed the strike”. 


In Garmeada and Haislip the Sixth and Fourth Circuits 


| held that UMW affiliates were without authority to par- 


ticipate in “wild-cat” strikes on UMW’s behalf. 
Further, the Agreement confined mine committee’s 


_ duties to adjustment of disputes and specifically provided 
_ it “shall have no other authority or exercise any other 


control, nor in any way interfere with the operation of the 


- mine”. Charging Parties knew the committee’s limited 
_ authority and its lack of authority to conduct a stoppage. 
_ Such knowledge precludes both UMW’s and Local’s re- 


sponsibilities. An unauthorized agent is not responsible 


. to a third party if the third party knows that fact. Board 
_ assiduously avoided discussing provisions limiting and 


_ circumscribing the committee’s authority and did not un- 


_ dertake to challenge Examiner’s findings that “Local it- 
_ self also had no” strike authority, and that neither Local 


nor the committee “even purported to have such author- 
ization, and all parties to the dispute were fully aware of 


_ these limitations during the entire work stoppage”. 


An agent’s authority “includes only authority to act 
for the” principal’s benefit. UMW’s policy against un- 


. authorized strikes and the undisputed evidence of efforts 
. to have the employees return to work, are positive mani- 


festations militating against Board’s holding that Local 
had authority as UMW agent to take strike action. 


. The foregoing discussion applies to any contention of 
, Local’s authority to modify the 1955 Agreement, since na- 
| tional agreements are negotiated only at the international 





26 


level, and UMW never authorized any local union or of- 
ficer, committee or members thereof to negotiate or pro- 


pose any 1955 Agreement modification. This was well- 
known to Charging Parties, who knew the committee and 
Local officers had no such authority or authority to negoti- ; 


ate and effectuate any modification. 

Even if Local were an UMW administrative agency to 
process the Hager-Woods grievances, such authority 
would not encompass an agency for the purpose of strik- 
ing for the objective of modifying the Agreement. Duties 
assigned under the grievance procedures had been ful- 
filled and terminated and had become functus officio, and 
subsequently three further steps had been invoked and 
exercised, with which neither the mine committee nor 
Local had any assigned duties. 





The “solid sense of the entire record does not support” 
Board. Its findings and conclusions are violative of the 
substantial evidence and legal principles and reversal 
thereof is both appropriate and required. 


C. Board was unwarranted in finding and concluding 
that Local sought to modify the Agreement and violated 
Section 8(b)(3) by striking without first complying with 
the procedural requirements of Section 8(d). 

1. Section 8(d) is not applicable to Local. Its interdic- 
tion against strike action is directed to a contract party. 
While UMW is an Agreement signatory, Local is not. 
Since contract modification is an UMW function, effected 
at the international level and never at the local level, and 
UMW never delegated such function to Local or the mine 
committee, there is neither agency relationship between 
Local and UMW nor authority to propose Agreement 
modification. Section 8(d)’s language, the mine commit- 
tee’s limited authority, the undisputed evidence and ap- 
plicable law preclude that section’s applicability to Local. 
_ 2. The substantial evidence does not warrant a find- 
ing that Local sought to modify the 1955 Agreement. The 
1950 Agreement contained no seniority provisions but 
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provided that “Prior practice and custom not in conflict 
with this Agreement may be continued.” This latter pro- 
vision was carried forward into both 1952 and 1955 Agree- 
ments, which provided for seniority and paragraph 7 
‘declared that shift seniority “shall be left to the discretion 
of the contracting parties” at the mine. Examiner found 
that the umpire resolved only that Hager-Woods had not 
established shift seniority pursuant to paragraph 7 and 
“still leaves unsettled . . . the question of contract inter- 
pretation involving the ‘Prior practice and custom’ pro- 
vision”. The umpire’s decision recited that “the men 
‘claim shift seniority” under paragraph 7 and made no 
‘mention of the “Prior practice and custom” provision, but 
‘Board found the umpire “held that under the contract 
‘Hager and Woods were not entitled to shift seniority”, 
‘and that such decision became final and binding and “as 
much a part of the contract . . . as if it had been written 
‘in nune pro tunc’”, despite the admission that such deci- 
sion would not be binding in any other situation. 

Actually, the umpire admitted that evidence before him 
showed shift seniority existed. He claimed it ineffectual 
‘because it antedated inclusion of seniority in the agree- 
ment. Since the umpire so found that shift seniority did 
‘exist, and since paragraph 7 expressly provided shift sen- 
‘iority was something to be agreed upon at each mine, in 
rejecting the umpire’s decision and striking the miners 
were not seeking to modify the agreement but were as- 
‘serting, in good faith, the decision was wrong and in con- 
flict with “Prior practice and custom” provision. Cer- 
tainly it could be argued tenably that the umpire inter- 
‘pretation was wrong because of that provision, to which 
‘the umpire gave no consideration and which Board 
wittingly ignored. 

Heretofore Board held disputes involving contract in- 
'terpretations not to be modifications within Section 8(d) 
‘and violations of Act’s refusal to bargain sections. Ex- 
‘aminer noted particularly the United Telephone Co. of 
the West case wherein (112 NLRB 779) Board held Sec- 
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tion 8(d) inapplicable because respondents’ action “was 
in accordance with the contract as they construed it, and 
was not an attempt to modify” it. Disagreeing, Board de- 
clared “there do not appear to have been conflicting in- 
terpretations”—a fallacy already discussed. Board argu- 
ment that if the dispute involved conflicting interpreta- 
tions, the “strike action here can be construed as an at- 
tempt to modify the contract as theretofore interpreted 
by the umpire” is bottomed upon Board’s erroneous in- 
terpretation of the umpire decision. In admitting the dis- 
pute fell within the Agreement, Section 8(d) does not 
preclude a strike, absent a proposed modification or term- 
ination. ) 

Any employee demand for shift seniority would not 
have changed the Agreement but would have been within 
paragraph 7’s scope to leave the subject of shift seniority 
to the contracting parties at the mine. 

Further, Section 8(d)’s proscription against striking 
for contract modification is limited to “terms and condi- 
tions of the existing contract”, and bargainable issues not 
treated in the contract do not fall within the statutory 
interdictions. Board has so held, with the Second Cir- 
cuit’s approval. 

3. Board cases make clear that if the employees did not 
have shift seniority by virtue of “Prior practice and cus- 
tom”, the demand therefor was bargainable. In its ex- 
‘pressed unyielding adamancy that it could not agree to 
shift seniority, Westmoreland was guilty of a refusal to 
bargain under Section 8(a)(5), which precludes asser- 
tion that the stoppage is violative of Section 8(d). 

Board’s findings and conclusions above discussed should 
be reversed. 

D. For reasons assigned, the Questions presented must 
be answered in the negative. Board’s Order and Notice, 
complained of, are contrary to law and contrary to, and 
not supported by, substantial evidence. Paragraph 1.(b) 
is without factual support and not limited to contract 
termination and modification and must be rejected in any 
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event. Board’s findings and conclusions that Local vio- 
lated Sections 8(b)(3) and (d) and its Order and Notice 
against Local should be reversed and enforcement denied. 


ARGUMENT 


A. THE BOARD COMMITTED REVERSIBLE ERROR IN ITS FINDING 
‘ AND CONCLUSION THAT LOCAL IS LEGALLY RESPONSIBLE 
FOR THE WORK STOPPAGE. 


' The Board, like its Examiner, found Local legally re- 
sponsible for the stoppage, arguing that “it is clear that 
the strike, although informally commenced, had the 
Local’s approval and support as evidenced by the simul- 
taneous cessation of work by the entire membership in- 
cluding all its officials, their concerted abstention from 
work and simultaneous resumption of work” (R. 947-8). 

' There is no evidence that Local sponsored the strike or 
authorized its officers, the mine committee, or any of its 
membership to strike, call or participate therein. The 
undisputed evidence is that it did not authorize, call or 
ratify the strike action (R. 115-6, 131, 135). There is no 
evidence that any local officer or mine committeeman di- 
rected the miners to continue the stoppage. Local presi- 
dent requested the miners to terminate the stoppage and 
return to work (R. 224). That the refusal to work was de- 
termined by the individual miners is made clear by the 
evidence that the membership had no agreement to go on 
strike (R. 152). 

In holding Local responsible for the stoppage, Board 
ignored Local’s status under federal law as a juristic 
entity and attributed to it legal accountability for the 
members’ refusal to work—a theory negated by federal 
law. 

More than thirty years ago the Supreme Court, in the 
‘Coronado cases, recognized a union as an “artificial per- 

on”.'’ Ever since the federal judiciary has regarded labor 
‘unions as entities wholly distinct from union membership. 
'This Court, in at least two cases, regarded a labor union 


' I UMWA v. Coronado Coal Company, 259 U. S. 344, 387, 391; Coronado 
Coal Company v. UMWA, 268 U. S. 295, 304-5. 
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as a “fictional entity”,”® while the Supreme Court, in 
United States v. White,” distinguished between union 
rnembership and the union as an entity.” In the first 
Coronado case (259 U. S. 395), the Court made clear that 
proof of “actual agency” is a prerequisite of union respon- 
sibility. In defining the Act’s term “agent”’’, its legis- 
lative history points to Congressional intent to adopt the 
common law rules of agency. International Ladies Gar- 
ment Workers Union, supra. 

In Sunset Line and Twine Co., 79 NLRB 1487, 1508, 
Board stated that “Agency is a contractual relationship, 
deriving from the mutual consent of principal and agent 
that the agent shall act for the principal” and that the 
“burden of proof is on the party asserting an agency rela- 
tionship, both as to the existence of the relationship and 
as to the nature and extent of the agent’s authority”. 
Accord: NLRB v. Gottlieb & Co., 7 Cir., 208 F. 2d 682, 
684; NLRB v. Miami Coca-Cola Bottling Co., 5 Cir., 222 F. 
2d 341. In Sunset Line and Twine Co., Board professed 
that Section 8(b) is not directed toward individual em- 
ployee conduct,” and that it “has a clear statutory man- 
date to apply the ‘ordinary law of agency’” (p. 1507). 
Therein (p. 1514), Board recognized the authority of the 
Coronado cases; and to support its view that union mem- 
bers are not per se union agents, Board referred (p. 1508, 
fn. 41) to Senator Taft’s statement that “The fact that a 
man was a member of a labor union . . . would be no 
evidence whatever to show that he was an agent”.” In 
Irwin-Lyons Lumber Company, 87 NLRB 54, Board re- 
‘jected a contention that a local union was responsible for 


20 Operative Plasterers’, etc. Association v. Case, 68 App. D. C. 43, 
50-52, 93 F. 2d 56, 64-5; Busby v. Electric Utilities Employees’ Union, 79 
App. D.C. 336, 147 F. 2d 865. 

21 322 U.S. 694. 


22 Dean v. International Longshoremen’s Ass’n., D.C., W.D. La., 17 F. 
' Supp. 748, 750, wherein it said “ these international labor ‘unions 
are entities, separate and distinct from the members who compose them 
and from the local organizations”; and National Maritime Union v. 

Herzog, D.C., 78 F. Supp. 146, 154. 
' 23 USCA, Title 29, Section 152(13). See Appendix, p. 53. 

24 See also Perry Norvell Co., 80 NLRB 225, 245 

25 Legislative History of the Labor Management Relations Act, 1947 
(Government Printing Office, 1948), p. 1204-5. See Appendix, p. 55-6. 
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alleged strike misconduct committed by two local union 
members because of General Counsel’s failure to show 
either agency or general authority encompassing the 
alleged misconduct. In Studebaker Corporation, 110 
NLRB 1307, union stewards “either participated person- 
ally in the work stoppages or acted as spokesmen for the 
men who were refusing to work” (110 NLRB 1317). yet 
Board held that the “Union did not... cause... the work 
stoppages” (p. 1307). 

In International Ladies’ Garment Workers’ Union v. 
NLRB, 99 App. D.C. 64, 70, 237 F. 2d 545, 551, this Court 
recognized that the Act’s legislative history makes plain 
that “imputation of the acts of one person to another” is 
forbidden “except when the one is acting as agent for the 
other”. Where Board sought to justify employee dis- 
charges “presumably on the theory of an agency relation- 
ship between all strikers, the guilty employees, and the 
union”, the Fifth Circuit rejected the Board’s views. 
NLRB v. Marshall Car Wheel, etc. of Marshall, Texas, 
Inc., 5 Cir., 218 F. 2d 409, 417. 

_ Since Local neither authorized nor called the strike or 
ratified the miners’ action, and Local was not a party 
signatory to the 1955 Agreement, Local had no duty on 
which responsibility for the miners’ action could be based. 
The Fourth Circuit made this clear in the Haislip case, 
when it held that (223 F. 2d 877): 

“There is nothing in the contract making defend- 
ants liable for ‘wild cat’ strikes or requiring that 
they take any action with regard to them. .. We 
have never held, however, that there is any respon- 
sibility on the part of a union for a strike with 
which it has had nothing to do; and there mani- 
festly is no such liability .. .””* (Emphasis sup- 
plied).” 

. 20 While in Haislip, the Court recognized the responsibility of the local 
union, it is noteworthy that the printed record (page 21 of Case No. 
6951, in the United States Court of Appeals for the Fourth Circuit) 
shows that the collective bargaining contract was signed by “Local 
Union Committee, A. V. McCracken, W. H. Wright, B. H. Collier, Jr., 


_?7 Unless otherwise indicated, all emphases in quotations from the Act, 
opinions and the 1955 Agreement are supplied. 
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In Garmeada, also, both the District Court and the Sixth 
Circuit refused to impute to a local union liability under 
the 1950 Agreement because of union members’ refusal 
to work. The District Court realistically declared that the 
“men had become so enraged at what they regarded as an 
unjust imposition upon them by the company and were 
in such a state of rebellion that it was obviously impos- 
sible to then persuade them to desist from pursuing their 
right to strike regardless of the provisions of the contract” 
(122 F. Supp. 512, 518). The District Court, holding that 
the evidence failed to sustain any showing that “the 
Union or any agent of the Union, acting within the scope 
or course of his authority, violated” the contract, declared 
that “Vicarious liability should rest upon more convinc- 
ing evidence” (122 F. Supp. 518). The Sixth Circuit 
agreed (230 F. 2d 945). 

- The Haislip and Garmeada results are wholly conso- 
nant with Senator Taft’s denial that unions would be sub- 
ject to responsibility “for wildcat strikes .. ., none of 
which were authorized or ratified by them”. 

In holding Local responsible for the stoppage for the 
reasons noted, Board has ignored and violated the fore- 
going principles of law, cases and legislative history. 

Herein, Board relied upon two cases to support its hold- 
ing Local responsible, neither of which is apposite. Un- 
like this case, in Roane-Anderson Company, 82 NLRB 696, 
there was “transmission through union officials” of in- 
formation regarded as “carrying the import of a strike 
call or order” (p. 711); a protesting employee “was di- 
rected by his steward in no uncertain terms to ‘go home 
and wait until this is settled’ ”; a union steward advised 
a Company official that he “was awaiting word from 
union officials . .. on whether .. . the trouble men were 
to go back to work”; and trouble men themselves “left 
no... doubt that they were” following union instructions 


2° Legislative History of the Labor Management Relations Act, 1947 
(Gorezamens Printing Otice)” Vol. II, p. 1627, 93 Congressional Record 
3233. See also Senator Taft’s statement “The President says that a 
Union will be Liable if any of its members engaged in an unauth 
wildcat strike. This is simply not so.” (Ibid.) 
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(p. 711). So, too, in Los Angeles Bldg. and Construction 
Trades Council, 105 NLRB 868, a union steward told 

several members that the men were all leaving the job at 
‘noon (p. 873). 

The substantial evidence on the record considered as a 
whole, and applicable law, require that the Board’s find- 
ing and conclusion that Local is legally responsible for 
the strike at Westmoreland’s mines be reversed. Victor 
Products Corp. v. NLRB, 93 App. D.C. 56, 208 F. 2d 834; 
International Ladies Garment Workers’ Union v. NLRB, 
supra. Significantly, Board does not premise Local re- 
sponsibility upon conduct of alleged agents acting within 
the scope of authority. It is readily apparent that the 
Board seeks to establish judicial approbation of a princi- 
ple by which it may hereafter impute to parent or inter- 
national unions responsibility for acts of its members—a 
principle rejected in the Coronado cases and inconsonant 
with the Act’s purposes as disclosed by its legislative his- 
tory. As the Supreme Court noted in Colgate-Palmolive- 
Peet Co. v. NLRB, 338 U.S. 355, 363, “To sustain the 
Board’s contention would be to permit the Board under 
the guise of administration to put limitations in the stat- 
ute not placed there by Congress”. 

B. LOCAL WAS NOT AN UMW AGENT, A 


CTING WITHIN THE 
. SCOPE OF ITS GENERAL AUTHORITY, IN ENGAGING IN THE 
WORK STOPPAGE. 


Section 8(b)(3) provides that “It shall be an unfair 
labor practice for a labor organization or its agents... to 
refuse to bargain collectively with an employer, provided 
it is the representative of his employees subject to the 
provisions of section 9(a)”.” Since UMW is the bargain- 
ing representative rather than Local, the latter’s responsi- 
bility for the strike is immaterial so far as Section 
8(b)(3) is involved, unless it be shown that Local is an 
UMW agent, which has not been done herein. 

Board, disagreeing with its Examiner on the agency 
issue, found (1) that UMW had delegated to Local bar- 


29 29 USCA 158(b) (3). 
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gaining functions, such as handling of grievances and 
seniority questions, and had thereby constituted Local its 
agent to deal with Westmoreland with regard to those 
aspects of the bargaining relationship; (2) that “its strike 
which was conducted in connection therewith was related 
to, and within the scope of, its general authority”; and (3) 
that Local “must be held responsible for this trespass of 
its bargaining obligation occurring within the area of 
its delegated agency” (R. 948). Board also found and 
concluded that “at all times material herein” Local “was 
acting as agent” for UMW in the performance of its bar- 
gaining obligations and hence became subject to the 
prohibitions of Section 8(b)(3) (R. 948-9). That Board 
erred in its findings and conclusions is made (R. 948-9) 
evident by the following discussion. 


‘1. The Board erred in finding and concluding that Local was 
an UMW agent. 


a. Local is an entity separate from UMW. Its affiliation with UMW 
did not constitute it an UMW agent. 


UMW’S Constitution (R. 791) shows that UMW is 
divided into districts and sub-districts”’, which in turn are 
composed of local unions. The International Organ- 
ization’s supreme authority resides primarily in the 
International Convention, but during its recess the Inter- 
national Executive Board is the governing body in all 
judicial and executive matters (R. 791-2) and carries out 
the Convention’s policies and mandates (R. 304). 


Districts are authorized to adopt laws for their govern- 
ment as do not conflict “with the laws or rulings of the 
International Union or Joint Agreements” (R. 795). 
Local unions are formed by groups of ten or more men, a 
charter being issued to such local by UMW (R. 303, 833- 
- 4). In District 17” there are approximately 153 local 


°° UMW has 28 districts, excluding District 50 (R. 305). 
>! District covers all or parts of 15 counties in West Virginia, and part 
of Pike County, Kentucky (R. 347). 
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-unions. Local unions elect their officers, conduct their 
own business under their own rules, known as “by-laws”, 
and conduct union affairs at the local level under their 
own authority, so long as their action is not violative of 
the UMW Constitution or the National Bituminous Coal 
‘Wage Agreement (R. 305, 796). Herein, Local appointed 
‘some members to “draw up the Local Union bylaws”, 
which were adopted by Local (R. 121). Bias was elected 
President by Local members and is paid by Local (R. 
120). Likewise, William R. Linville, Local Union’s re- 
cording secretary, was elected by Local, which pays him 
(R. 134), and mine committeemen (R. 121-2, 151). No 
one other than Local pays local union officers or the mine 
committeemen (R. 135). 
_ The Coronado cases make it clear that mere affiliable 
relationship between Local and UMW does not constitute 
Local an UMW agent, that Local is an entity separate 
from UMW and that an agency relationship is a question 
“of actual agency” (259 U. S. 395). As already shown, 
Board itself has recognized the authority of the Coronado 
cases and has applied the agency principles therein enun- 
ciated. Sunset Line and Twine Co., supra; Perry Norvell 
Co., supra; Seafarers’ International Union, 100 NLRB 
1176. 

Both Haislip and Garmeada are positive authorities that 
Local is not an UMW agent. In Haislip, the Fourth Cir- 
cuit dealt with a “wildcat” strike of local origin, and 
though it declared Local liable, the court stated there was 
nothing to suggest that UMW or its “agent” had “any- 
thing to do with bringing it [strike] about” (223 F. 2d 
872). So, too, in Garmeada, the Sixth Circuit held that 
the local union, “in calling the strike by its president, did 
not act and was not authorized to act as an agent for the 
International Union of United Mine Workers of America 
or for District 19 thereof.” 





22 The District Court filed “Additional Findings and Conclusions” on 
August 5, 1954. These unreported but certified “Additional Findings and 
Conclusions” are set forth in the Appendix hereto, post, p. 58. 
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b. The 1955 Agreement delegated no functions to Local in regard 
to settlement of grievances, and UMW delegated none to it. 


While Board did not disturb Examiner’s conclusion that 
Local is a separate legal entity with a juridical status 
separate from that of UMW (R. 923), it held UMW had 
constituted Local its agent by delegating to it bargaining 
functions relating to grievances and seniority questions. 
There is no evidentiary basis for such finding and con- 
clusion. There is no evidence that UMW authorized Local 
to act for it so as to create an agency relationship either 
as to grievances or seniority. The 1955 Agreement does 
not delegate to Local any functions in regard to settlement 
of grievances. Signatories to that agreement provided 
(R. 649) grievances were to be settled first, between the 
aggrieved party and mine management; second, through 
mine management and the mine committee; third, 
through district representatives and a company commis- 
sioner representative; fourth, by a joint board of four, 
‘two to be designated “by the Mine Workers and two by 
the Operators”; and fifth, by an umpire. Under paragraph 
8 of the Seniority provisions (R. 761), grievances under 
seniority arrangements “shall be handled in the usual 
way under the machinery of the contract providing for 
the consideration and disposition of grievances.” At no 
‘place in the Agreement is Local authorized, required or 
assigned to perform any grievance functions thereunder. 
Although the contract assigns to the mine committee 
functions in the settlement of grievances, that committee 
is not an UMW agent. The mine committee is a creature 
of the contract itself, which provides the committee’s 
membership number and delineates that the method of 
selection shall be, not by appointment by either UMW, 
- District or Local, but by the Mine Workers employed at 
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the mine.” This was done in the instant case (R. 121-2, 

151). UMW had nothing to do with the Committee’s selec- 

tion. Its signatory status is, as the 1955 Agreement signi- 
fies (R. 769), “on behalf of each member thereof”; and, 
in the performance of its assigned duties, the mine com- 
mittee was representing the employees and was not an 

UMW agent. In Garmeada (122 F. Supp. 515), the dis- 

trict court characterized mine committee as “appointed 

from the membership of the Local to represent the em- 
ployees in the settlement of grievances and disputes”. 

' The Examiner, though noting that Local admitted that 

the Mine Committee was its agent, declared that “it is 

quite a jump to hold... that the Mine Committee was 
also” an UMW agent, merely because it, consonant with 
the bargaining contract, participated in the early stages 
of the Hager-Woods grievances (R. 924). The Board 
ignored entirely the contract’s provisions as to the mine 
committee, treating it as synonymous with Local, al- 
though the complaint did not so charge but, instead, 
alleged that Local’s officers and the committeemen were 

Local and UMW agents (R. 402). The Board ignored 

also “the controlling concept... that a labor union is the 

agent of its members”.” It overlooked that a collective 

bargaining agreement governs the terms of relationship 

between, and correlative rights of, employer, employee 

and union;”* and that contractual provisions relating to 
*> The 1955 Agreement provides that (R. 621-2): 

“A committee of three (3) Mine Workers, who shall be able to 
speak and understand the English language, shall be elected at each 
mine by the Mine Workers employed at such mine. Each member of 
the Mine Committee shall be an employee of the mine at which he 
is a committee member, and shall be eligible to serve as a committee 
member only so long as he continues to be an employee of said mine. 
The duties of the Mine Committee shall be confined to the adjust- 
ment of disputes arising out of this Agreement that the mine man- 
agement and the Mine Worker, or Mine Workers, have failed to 
adjust. The Mine Committee shall have no other authority or exer- 
cise any other control, nor in any way interfere with the operation 
of the mine; for violation of this clause any or all members of the 

: Committee may be removed from the Committee.” 

' 54 Louisville Railroad Co. v. Louisville Area Transportation Workers 

Union, 312 Ky. 657, 228 S. E. 2d 652, 654. 

: 35 J, I, Case Company v. NLRB, 321 U. S. 332, 336; Assn. of Westing- 


house Salaried Employees v. Westinghouse Electric Corporation, 348 
U. S. 437, 459-60. 
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the several steps constituting the grievance machinery 
imposed no obligations upon, nor were any assumed by, 
UMW or Local. Since Local is not a party signatory to 
the 1955 Agreement, it had no obligations thereunder to 
perform (Hamilton Foundry, etc. Co. v. Int. M. &F. Work- 
ers Union, 6 Cir., 193 F. 2d 209, 215; Square D. Company 
v. United Electrical Radio and Machine Workers of 
America, D.C., E.D., Mich., 123 F. Supp. 776, 781). Nor 
did the contractual provisions in respect to grievance pro- 
cedures create joint obligations so as to impose grievance 
functions or duties upon UMW (Boeing Airplane Co. v. 
Aeronautical etc. Assn., 91 F. Supp. 596 (D.C., Wash., 
aff'd 9 Cir., 188 F. 2d 256, cert. den. 342 U.S. 821). 


'2. Neither the strike, nor the alleged objective thereof, was re- 
lated to, or within the scope of, any general authority given 
by UMW to either Local, its officers, or the Mine Committee. 
The Board erred in its findings and conclusions to the con- 
trary. 

Even if this Court concludes Local responsible for the 
strike and approves Board’s finding that UMW delegated 
to Local some bargaining functions, herein denied by 

Local, the Board was not warranted in its finding and con- 

clusion that the strike and its objective were related to, 

_ and within the scope of, Local’s general authority. 

It is well-settled that “The authority of the agent is the 
very essence and sine qua non of the relationship”. 2 Am. 
Jur., Agency, Section 85, p. 68. As already stated, Board 
has the burden of proving both the existence of the agency 
relationship, and the nature and extent of the agent’s au- 
thority. NLRB v. Gottlieb & Co.; NLRB v. Miami Coca- 
Cola Bottling Co., both supra. 

UMW’s Constitution, Article XVI, governing the cal- 
ling of local strikes, provides (R. 856-9) that no district 
shall be permitted to engage in a strike involving all or a 
major portion of its members, “without the sanction of an 
International Convention or the International Executive 
Board.” Section 2 of Article XVI authorizes districts to 
order “local strikes within their respective Districts on 


SS ee ee ee, 
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their own responsibility, but where local strikes are to be 
financed by the International Union, they must be sanc- 
tioned by the International Executive Board”. The Con- 
stitution does not authorize local unions to call a strike. 
Of identical constitutional provisions, the first Coro- 
nado case held (259 U. S. 393) 
“The strike was a local strike . . . By section 16 
of the International Constitution as we have seen, 
[UMW] could not thus engage in a strike, if it in- 
volved all or a major part of its district members 
without sanction of the International Board. There 
is nothing to show that the International Board 
ever authorized it, took any part in preparation for 
it or in its maintenance. Nor did they or their 
organization ratify it by paying any of the ex- 
penses. It came exactly within the definition of a 
local strike in the constitutions of both the Na- 
tional and the District organization.” 
‘Reaiiirmance of the test of union responsibility came in 
the second Coronado case (268 U. S. 295, 304), wherein 
the Court said: 

. but certainly it must be clearly shown in 
order to impose such a liability on an association 
of 450,000 men that what was done was done by 

their agents in accordance with their fundamental 
agreement of association.” 


Clearly the evidence herein is totally devoid of any 
showing that either UMW or District played any part in 
instigating or continuing the stoppage. To the contrary, 
Board itself found, as did Examiner (R. 929), that “it is 
also equally clear that they (UMW and District] did not 
in any manner initiate, adopt, participate in, encourage, 
or ratify the strike” (R. 949). Moreover, UMW’s policy 
was against unauthorized strikes; and Board itself found 
and concluded that both UMW and District “unequivo- 
cally and in good faith opposed and disavowed the strike 
from its inception” (R. 949). 

In Garmeada, supra, a federal District Court in Ken- 
tucky, with the Sixth Circuit’s approbation (230 F. 2d 





40 


945), held that the local union, “in calling the strike by 
its president, ... had no authority whatever from the In- 
ternational Union or District 19 to call the strike or par- 
ticipate therein.” The Fourth Circuit in Haislip, supra, 
held that an affiliate’s officers and regional directors were 
without authority to adopt, to participate in and encour- 
age, “wildcat” strikes on UMW’s behalf. The Fourth Cir- 
cuit reasoned (223 F. 2d 878): 
“.. there is no showing of either express or im- 
plied authority on the part of either Morris or 
Belcher to adopt on the part of defendants a ‘wild 
cat’ strike of this character. It must be borne in 
mind that the strike . . . arose out of a grievance 
having no relation to organization or the interests 
of the defendants. It is hardly conceivable that au- 
thority to adopt, to participate in or to encourage 
such strikes, which are clearly inimical to the in- 
terests of a union, should be vested in field officers 
or regional directors. We find nothing in the record 
to justify a finding that either Morris or Belcher 
had such authority.” 

Furthermore, not only was the mine committee a crea- 
~ ture of the 1955 Agreement, but the signatories thereto 
(including Kanawha and Southern) specified its total au- 
thority by providing that (R. 622): 

“The duties of the Mine Committee shall be con- 
fined to the adjustment of disputes arising out of 
this Agreement that the mine management and the 
Mine Worker, or Mine Workers, have failed to 
adjust.” 


To make certain that its authority was to be limited as 
above indicated, the signatories placed into the Agree- 
ment, in unequivocal language that (R. 622): 

“The Mine Committee shall have no other author- 

ity or exercise any other control, nor in any way 

interfere with the operation of the mine...” 
Charging Parties knew the mine committee was without 
authority to conduct a stoppage. Not only would knowl- 
edge of such limitation have obviated UMW’s responsi- 
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_ bility even if the mine committee or Local were its agent 
(which is denied )”’, it likewise precludes assertion of the 
_alleged agent’s responsibility. An agent is not responsible 
to a third party if the agent is unauthorized and the third 
party knows that fact. Restatement of the Law, Agency, 
Vol. 2, Sec. 329;” 2 C. J., Agency, Sec. 482, pp. 809-10; 
Mechem on Agency, 2d Ed., Vol. 1, Sec. 1369. In rejecting 
‘the contention that Local was an UMW agent, Examiner 
noted not only that “It is quite a jump to hold .. . the 
-Mine Committee was also an” UMW agent merely be- 
cause it participated in the early stages of the Hager- 
Woods grievance procedures (R. 924), but, pointing to 
the contractual provisions circumscribing and limiting 
the committee’s functions, declared that such committee 
“hardly had any authority to call or otherwise participate 
in the strike action” in behalf of UMW and District, and 
“Local itself also had no such authority” (R. 924). Board, 
‘however, assiduously avoids mention or discussion of the 
contractual provisions which limit and circumscribe the 
committee’s authority. Nor does the Board undertake in 
any wise to challenge the Examiner’s findings that “Local 
itself also had no” strike authority and that neither Local 
nor the committee “even purported to have such author- 
ization, and all parties to the dispute were fully aware of 
these limitations during the entire work stoppage” (R. 
924). 
| Furthermore, an agent’s authority “includes only au- 
thority to act for the benefit of the principal”. 2 Am, Jur., 
‘Agency, Sec. 85, p. 68. In view of UMW’s policy against 
unauthorized strikes and the undisputed evidence of 
UMW’s and District’s efforts to have the Westmoreland 





76In Restatement of the Law, Agency, Vol. 1, p. 406, Section 166, the 
rule is stated that 
“If a third person has notice of a limitation of an agent’s authority, 
he cannot subject the principal to liability upon a transaction with 
the agent in violation of such limitation.” 
°>7In Restatement of the Law, Agency, Sec. 329, p. 730, the text gives 
the following illustration: 
“7. Knowing that he is without authority, A purports to contract 
on behalf of P with T. T correctly believes that A is not authorized. 
T has no claim against A upon this transaction.” 
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employees return to work (p. 10-15), it would be an 
absurdity for Board to contend that the strike was for the 
benefit of UMW, the alleged principal. In this connection, 
the Fourth Circuit’s language in Haislip quoted above 
(p. 40) is most appropriate. Such policy and efforts are 
positive manifestations which militate against the Board’s 
holding that Local had authority as UMW agent to take 
strike action. 

The foregoing discussion is likewise applicable to any 
- contention that the strike’s “objective . . . was to change, 
add to and delete terms and conditions of clauses of the 
1955 Agreement”. National agreements between UMW 
and coal operators are not negotiated at a local level, but 
“at the international level” (R. 306). Any contractual 
change is likewise “At the international, and only at the 
international level” (R. 306). UMW has never author- 
- ized any local union or officer, committee or members 
thereof, to negotiate or propose any modification of the 
1955 Agreement (R. 306-8). This was well known to 
Charging Parties, who were aware also that the Mine 
Committee and Local officers had no authority to propose 
any modification of the national agreement or to negotiate 
or effectuate any such proposal. 

Moreover, the rule is stated in Restatement of the Law, 
Agency, Vol. 1, p. 406, Sec. 166(b) that: 

“. .. it is inferred that an agent has authority to 
act only for the principal’s benefit.” 


The 1955 Agreement (R. 769) declares that it is between 
coal operators and UMW “on behalf of each member 
thereof”. Any alleged proposal or any work stoppage 
having as its objective contract modification would inure, 
not to UMW’s benefit, as the bargaining representative, 
but to the membership—and in this instance to the mem- 
bers at Westmoreland’s Hampton mines. 

Even if Local were an UMW administrative agency 
for purposes of processing the Hager-Woods grievances, 
such authority would not encompass an agency for the 
purpose of striking for the objective of modifying the 








' Agreement. Whatever duties were assigned to the com- 
_ mittee (or Local, as the Board erroneously found) under 
' the grievance machinery section had been fulfilled and 
_ terminated, and having served in the capacity assigned to 
it by the Agreement, it had become functus officio and 
' subsequently three further steps under the settlement 
procedures had been invoked and exercised, with which 
neither the mine committee nor Local had any assignment 
of duties. 


For the reasons discussed, Board was unwarranted in 
its findings and conclusions that Local was an UMW 
' agent, carrying out the latter’s bargaining functions as 
they related to shift seniority and processing of griev- 
ances, and therefore its agent, acting within the scope of 
its general authority, in engaging in the stoppage. Be- 
cause, as this Court has said, “The solid sense of the entire 
record does not support” Board, and such findings and 
' conclusions are violative of the substantial evidence on 
- the record considered as a whole, and under applicable 
legal principles, reversal thereof is both appropriate and 
required. Victor Products Corp. v. NLRB and Interna- 
tional Ladies Garment Workers Union v. NLRB, both 
supra. 


C. THE BOARD COMMITTED REVERSIBLE ERROR IN FINDING 
: AND CONCLUDING THAT LOCAL WAS SEEKING TO CHANGE 


G WITH MPLYING 
PROCEDURAL REQUIREMENTS OF SECTION 8(d). 


The Complaint charges (R. 405), and Local’s Answer 
' denies (R. 419), the strike’s objectives “was to change, 
' add to, and delete terms and conditions of clauses in the 
1955 Agreement”. 

In disagreement with Examiner that the strike was not 
- to modify the Agreement (R. 950), Board found and con- 
cluded that “Local was seeking to change or modify the 
' contract and, therefore, it violated Section 8(b)(3)... 
by striking without first complying with the procedural 
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requirements of Section 8(d)” (R. 951). Local challenges 

such finding and conclusion. 

1. Section 8(d) is not applicable to Local. 

Examiner noted that “a threshold defense” is that Sec- 
tion 8(d) is applicable “only to parties to existing con- 
tracts” and, without passing thereon, regarded it as a 
serious question (R. 930), while the Board, without giv- 
ing any consideration that Section 8(d)’s interdictions 
were directed only toward contract parties, found that 
(R. 949) “Local was acting as agent for the International 
in the performance of its bargaining obligations and hence 
became subject to the prohibitions of Section 8(b)(3).” 
Such finding and conclusion are unwarranted under the 
evidence and applicable law, as is also its failure to find 
that Section 8(d) is not applicable to Local. 

Section 8(d) commands, inter alia, that “no party” to 
an existent agreement shall modify such contract unless 
“the party” first gives notice designated therein and con- 
tinues the contract’s “terms and conditions” for 60 days 
“without... strike or lockout”. The duty thereunder to 
bargain collectively is upon “the representative of the 
employees” which is UMW, a contract signatory. But 
‘Local is not a “party” to the Agreement; and since it has 
been affirmatively shown (p. 306-8) that contract modifi- 
cation is an UMW function, always effected at the Inter- 
national level and never at the local level, that UMW 
never delegated to Local or the mine committee (whose 
functions were contractually limited), clearly there is 
neither any agency relationship between Local and 
UMW nor Local authority from UMW to effect a contract 
modification. Section 8(d)’s language, such undisputed 
evidence, the committee’s limited authority and applica- 
ble law preclude that section’s applicability to Local. 

2. The substantial evidence does not warrant a finding that 
Local sought to change or modify the 1955 Agreement. 
The substantial evidence on the record considered as a 

whole, under applicable law, does not warrant Board’s 


°° 29 USCA 158(d), which is printed in the Appendix herein (pp. 


53-5). 
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. finding that Local “was seeking to change or modify the 
contract” within Section 8(d). 
‘The 1950 Agreement contained no provisions concern- 
ing seniority. It did provide that “Prior practice and 
’ custom not in conflict with this Agreement may be con- 
‘ tinued” (R. 735). The 1952 Agreement, however, not 
only carried forward the “Prior practice and custom” pro- 
vision, but provided recognition of seniority “in principle 
' and practice’, and paragraph 7 declared that (R. 761): 
“7, In two or three shift operations the question 
of seniority with regard to work on the respective 
shifts shall be left to the discretion of the contract- 
ing parties at the mine in question.” 
The 1955 Agreement contained both of such provisions. 
Examiner, noting both provisions, found that the sole 
issue posed and resolved by the umpire “was whether the 
evidence before him established a shift-seniority ‘con- 
tract’ made pursuant to seniority paragraph 7’, and, “still 


leaves unsettled . . . the question of contract interpreta- 
tion involving the ‘Prior practice and custom’ provision” 
(R. 930, 931). 


The Board, however, professing that the umpire “held 
that under the contract Hager and Woods were not en- 
titled to shift seniority” (R. 951), ignored the fact that the 
umpire’s decision dealt solely with paragraph 7 and that 
it made no mention of the “Prior practice and custom” 
provision. Not only is such provision not mentioned in the 
decision but specific recitation therein is that “the men 
claim they are entitled to shift seniority under this 
clause”’,, referring to paragraph 7 (R. 932). 

The determinative question, as the umpire’s decision 
(R. 891-2) recites, was “Whether or not Curtis Hager and 

4 Hassell Woods are entitled to shift seniority.” Even if, 
as Board recites (R. 951), the umpire decision was con- 
tractually declared final and binding, it did not become 
“as much a part of the contract ... as if it had been 

° written in nunc pro tunc” as to any shift seniority claim 
of any other Westmoreland employee to be arbitrated in 
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futuro. Charging Parties’ counsel so admitted, for when 
asked if the umpire’s decision would be binding in another 
situation, the answer was, “I would say not necessarily” 
but only “persuasive, but not binding” (R. 92). 

The umpire rejected grievants’ claim for shift seniority 
because “‘shift seniority was not in effect at this particular 
mine” (R. 892)—a conclusion premised upon there being 
“no evidence . . . that anyone on behalf of the company 
agreed to put shift seniority in effect at this mine” (R. 
891) and that “this is the first case in which a complaint 
has been made about shift seniority” (R. 891-2). Signifi- 
cantly, the umpire admitted there was evidence that shift 
seniority did exist but claimed it was not effective because 

it antedated inclusion of the seniority clause in the agree- 
“ment, His decision recites (R. 891) that: 


““.. the only testimony relating to [shift seniority] 
being by Mr. Brown who testified that Mr. Robin- 
son, a former superintendent at the mine, put sen- 
iority in effect when the third shift was started in 
5 i 


and continues (R. 892): 
““... the testimony purporting to show that it was 
put in effect was prior to the time this clause [para- 
graph 7]... was placed in the Agreement.” 


Thus, the umpire did not decide that the contract did not 
deal with shift seniority but only that the evidence did 
- not sustain the Hager-Woods’ position that within para- 
_ graph 7 the Company had agreed that the men would have 
such seniority.” This is manifested further by the um- 
_ pire’s statement (R. 892) that: 

. but in order to show shift seniority was in 
effect there would have to be some evidence from 
someone connected with the company, since 1951 
when this clause was put in the contract, that shift 
seniority was in effect at this mine and since there 
is no evidence in the record, it is my opinion that 


3° Se See statement of Charging Parties’ counsel that “the umpire’s de- 
cision expressly states that the demand that was before him ... was for 
existing, or claimed existing shift seniority under Section 7 of the na- 
tional agreement” (R. 380). 
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Curtis Hager and Hassell Woods have failed to 
prove shift seniority had been adopted at the 
mine.” 


| Since the umpire credited evidence that men had shift 
Seniority in 1951, and nothing in the 1955 Agreement 
specifically stated that shift seniority was excluded there- 
from but, to the contrary, expressly provided that it was 
something to be agreed upon at each mine, the umpire’s 
decision was interpretative of contractual rights under 
the Agreement. In rejecting the umpire’s decision and 
voluntarily refusing to work, the miners were not seeking 
to modify the agreement; but in good faith they asserted 
that the decision was wrong and in conflict with “Prior 
practice and custom”, for, as General Counsel’s witness 
Robinson testified (R. 69, 72), at the stoppage’s inception 
Bias “told me that the men weren’t satisfied with the de- 
cision of the umpire as they felt they had always had sen- 
iority at that mine”. (Emphasis supplied). If, as the 
umpire found, shift seniority existed in 1951 prior to in- 
clusion of seniority provisions in the 1952 Agreement, 
certainly it could be argued—and tenably so—that the 
umpire’s interpretation was wrong, especially in light of 
the further contractual provision that “Prior practice and 
custom not in conflict with this Agreement may be con- 
tinued” (R. 735), a provision to which the umpire gave 
no consideration and which Board ignored. 


Heretofore, Board has rejected the claim that disputes 
involving bargaining agreement interpretations are modi- 
fications within Section 8(d) and violative thereof and 
the refusal to bargain sections. McDonnell Aircraft Corp., 
109 NLRB 930. In United Telephone Co. of the West, 112 
NLRB 779, examiner’s conclusion that an employer had 
modified a contract violating Section 8(a)(5) and (d), 
was rejected by Board since the issue was one of interpre- 
tation. The agreement provided for a forty-hour week, 
except for certain plant department employees who had 
worked a forty-eight hour week, with eight hours over- 
time pay, because of demand for telephones. When these 
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demands had been met, employer announced a forty-hour 
week for these employees. The union protested, claiming 
the change in hours violated the contract clause requiring 
that “all rules, schedules, privileges and benefits hereto- 
fore in effect .. . shall remain unchanged”, and meant a 
substantial reduction in earnings. Unable to reach agree- 
ment, the union proposed arbitration under the contract. 
Employer filed a declaratory judgment suit. Neither 
party sought to continue negotiations thereafter. In hold- 
ing Section 8(d) inapplicable, Board said (p. 781): 
“It is obvious from the confficting interpreta- 
tions of the parties that the contract was not suffi- 
ciently clear to avoid a dispute over its terms. 
... Respondents’ action was in accordance with the 
contract as they construed it, and was not an at- 
tempt to modify or to terminate the contract.” 


Examiner believed United Telephone Co. of the West 

applicable herein (R. 931); Board disagreed because 

“there do not appear to have been conflicting contract in- 

terpretations” (R. 951). The fallacy of this position has 

already been discussed (p. 45-47). See Board Case No. 
F-209, 41 LRRM 1104(1957). 


The Board proceeded to argue that even if the dispute 
involved conflicting interpretations the “strike action 
here can only be construed as an attempt to modify the 
- contract as theretofore interpreted by the umpire” (R. 
951-2). Such Board argument would admit that the dis- 
pute fell within the terms of the 1955 Agreement. If so, 
Section 8(d) does not preclude a strike, absent a proposed 
- modification or termination. NLRB v. Lion Oil Co., 1 L. 
ed 2d 331, 340, 352 U. S. 282; Mastro Plastics Corp. v. 
NLBB, 350 U. S. 270. 
Furthermore, by providing in paragraph 7 that shift 
seniority “shall be left to the discretion of the contracting 
parties at the mine in question” the 1955 Agreement’s 
signatories left open for negotiation and agreement at the 
mine level the issue of shift seniority. Hence, any em- 
ployee demand for shift seniority, even if accomplished, 
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would not be a contract modification but an effectuation 
of an agreement within paragraph 7’s provisions. The em- 
ployees’ desire for shift seniority, even if effectuated by 
agreement post the “wildcat” strike of January 23, would 
not have changed the 1955 Agreement but would have 
been within paragraph 7’s scope as the signatories had 
envisaged and contemplated in situations where shift 
seniority had not already been in operation and effect.“° 

Since there is no express exclusion of shift seniority, 
and even though the conclusion were reached that shift 
seniority demand was not permissive under paragraph 7, 
still the strike would not run afoul of Section 8(d), for 
its strike proscription is limited to “the terms and condi- 
tions of the existing contract”. Bargainable issues not 
treated therein do not fall within the interdictions. Thrice, 
at least, has the Board so declared. Allied Mills, Inc., 82 
NLRB 854; Tide Water Associated Oil Co., 85 NLRB 1096; 
and The Jacobs Mfg. Co., 94 NLRB 1214, enforced 2 Cir., 
196 F. 2d 680 in NLRB v. Jacobs Mfg. Co. 


3. Section 8(d) is not applicable since Westmoreland’s refusal 
to bargain concerning shift seniority was an unfair labor 
practice. 


Tide Water, Allied Mills and Jacobs, all supra, make 
clear that if the employees did not have shift seniority by 
virtue of “Prior practice and custom” and since shift sen- 
iority at Westmoreland was not expressly provided for 
within the Agreement but was left to the discretion of 
employees and the Company, the demand therefor was a 
bargainable issue and did not license Westmoreland to 
take, as it did (R. 154), the adamant and inflexible posi- 
tion that Westmoreland could not agree to shift seniority. 
In its unyielding adamancy, expressed the first day of the 
stoppage, Westmoreland was itself guilty of a refusal to 


40 ~ 4° District’s Vice-President Neal testified that pursuant to paragraph 
7 of the seniority provisions of the 1955 Agreement, employees at the 
No. 17 Mine of Island Creek Coal Company (located in District’s area), 
worked out a shift seniority agreement with the employer (R. 234). Neal 
sat in on the meetings at the requests of an employer representative and 
the mine committee but neither UMW nor District executed the shift 
seniority agreement (R. 235). 
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bargain under Section 8(a)(5), which precludes any 
asserted contention that the stoppage is violative of Sec- 
tion 8(d). Mastro Plastics Corp. v. NLRB, supra. 





The Board’s finding and conclusion that Local was 
seeking to modify the Agreement and violated Section 
8(b)(3) by striking without first complying with Section 
8(d)’s procedural requirements, are unwarranted under, 
and contrary to, the substantial evidence and applicable 
law, and should be reversed. 


D. CONCLUSION—THE BOARD’S ORDER AND NOTICE SHOULD 
ae REVERSED AND VACATED AND ENFORCEMENT THEREOF 


The Questions presented must be answered in the nega- 
tive. Hence, the Board’s Order and Notice, complained of 
herein, are contrary to law and contrary to, and not sup- 
ported by, the substantial evidence on the record con- 
sidered as a whole. It must be noted that paragraph 1.(b) 
requires that Local as agent cease and desist from “En- 
gaging in, or calling or causing” employees to engage in 
a strike without first complying with Section 8(d)’s re- 
quirements. Since there is no evidence that Local engaged 
in, or calling or caused the employees to engage in a strike, 
and Board did not find that it had, this portion of the 
_ Order and Notice must be rejected in any event. Further, 

this subparagraph is not limited, as Section 8(d) requires, 
to a contract termination or modification. 

Under such evidence and law, Local is not guilty of 
violating Sections 8(b)(3) and (d). This Court should 
reverse and vacate Board’s findings and conclusions that 
Local violated said sections, and all other findings and con- 
clusions which relate thereto, and should reverse, set 
aside, vacate, and deny enforcement of, the Board’s order 
and Notice against Local, as agent aforesaid. 

Respectfully submitted, 
M. E. Borarsky, 
Attorney for Petitioner. 
January 23, 1958. 

















APPENDIX 


January 12, 1956 


Kanawha Coal Operators Association 
Charleston, West Virginia 
United Mine Workers of America, District 17 
Charleston, West Virginia 

Re: Curtis Hager and Hassell Woods 


v. 
Westmoreland Coal Company 


Gentlemen: 

‘The above case was referred to me as umpire and hear- 
ing was had in my office on Tuesday, January 10, 1956, at 
9:30 A.M. 

‘FACTS: Curtis Hager is a driller and shooter now on 
the third shift and claims by seniority a right to work at 
the same job on the second or evening shift. Hassell 
Woods is a motorman now on the third shift and claims a 
job as brakeman on the second shift. 

‘QUESTION: Whether or not Curtis Hager and Hassell 
Woods are entitled to shift seniority. 

DISCUSSION: The shift seniority clause in the Na- 
tional Bituminous Coal Wage Agreement, effective Oc- 
tober 1, 1952, reads as follows: “Seniority (7) In two or 
three shift operations the question of shift seniority with 
regard to work on the respective shifts shall be left to the 
discretion of the contracting parties at the mine in ques- 
tion.” As I understand from the hearing, shift seniority 
is not always in effect at a mine, but simply in effect if 
agreed between management and the men at that par- 
ticular mine; and the method of applying seniority where 
it is in effect is always set up at each mine. 

In this particular case, the men complain that they are 
entitled to shift seniority under this clause at the West- 
moreland mine and are entitled to work on such shift as 
their seniority entitles them to work—the day shift hav- 
ing preference, the evening shift next, and the midnight 
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shift last. In view of the contract, since the Company 
denies that shift seniority was in effect at the mine in 


‘question, the burden is on the miners to show that there 
was such a contract and that shift seniority was in effect. 


There is no evidence in the record to show that anyone 
on behalf of the company agreed to put shift seniority in 


effect at this mine, the only testimony relating to that be- 


ing by Mr. Brown who testified that Mr. Robinson, a 
former superintendent at the mine, put seniority in effect 
when the third shift was started in 1951. As far as the 
record shows, this is the first case in which a complaint 
has been made about shift seniority—and the testimony 
purporting to show that it was put in effect was prior to 
the time this clause as above set out was placed in the 
Agreement. 

The payrolls show that men have not been hired or 
worked in a great many cases on the shift their seniority 
entitled them to work although, as I understand the con- 
tract, when shift seniority is in effect it is not binding on 
the employee unless he so wants it. In other words, he can 
waive his seniority and stay on a shift if he so desires; 
but in order to show shift seniority was in effect there 
would have to be some evidence from someone connected 
with the company, since 1951 when this clause was put in 
the contract, that shift seniority was in effect at this mine 
and since there is no evidence in the record it is my opin- 
ion that Curtis Hager and Hassell Woods have failed to 
prove shift seniority had been adopted at the mine. 

DECISION: Since shift seniority was not in effect at 
this particular mine, Curtis Hager and Hassell Woods 
were properly dealt with in this instance and I find for 
the Company. 

Very truly yours, 
/s/ D. Boone Dawson 
D. Boone Dawson 
dbd/m 


* * * * * 


Labor Management Relations Act, 1947, Act of June 23, 
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1947, Chapter c. 120, 61 Stat. 136-162, 29 USC, § 141, et 
seq.: 
DEFINITIONS 


Sec. 2. When used in this Act— 


(13) In determining whether any person is acting as 
an “agent” of another person so as to make such other 
person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or 
subsequently ratified shall not be controlling. (29 USCA, 
Sec. 152(13), 61 Stat. 137). 


RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual aid 
or protection, and shall also have the right to refrain from 


any or all of such activities except to the extent that 
such right may be affected by an agreement requiring 
membership in a labor organization as a condition of 
employment as authorized in section 8(a)(3) of this title. 
(29 USCA, Section 157, 61 Stat. 140). 


UNFAIR LABOR PRACTICES 


Section 8. 

se ® 

(b) It shall be an unfair labor practice for a labor or- 
ganization or its agents— 

(3) to refuse to bargain collectively with an employer; 
provided it is the representative of his employees subject 
to the provisions of Section 9(a) of this title. 

-—* * 

(d) For the purposes of this section, to bargain collec- 
tively is the performance of the mutual obligation of the 
employer and the representative of the employees to meet 
at reasonable times and confer in good faith with respect 
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to wages, hours, and other terms and conditions of em- 
ployment, or the negotiation of an agreement, or any ques- 
tion arising thereunder, and the execution of a written 
contract incorporating any agreement reached if re- 
quested by either party, but such obligation does not com- 
pel either party to agree to a proposal or require the mak- 
ing of a concession: Provided, That where there is in 
effect a collective-bargaining contract covering employees 
in an industry affecting commerce, the duty to bargain 
collectively shall also mean that no party to such contract 
shall terminate or modify such contract, unless the party 
desiring such termination or modification— 

(1) serves a written notice upon the other party to the 
contract of the proposed termination or modification sixty 
days prior to the expiration date thereof, or in the event 
_ such contract contains no expiration date, sixty days prior 
to the time it is proposed to make such termination or 
modification; 

(2) offers to meet and confer with the other party for 
the purpose of negotiating a new contract or a contract 
containing the proposed modifications; 

(3) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the exist- 
ence of a dispute, and simultaneously therewith notifies 
any State or Territorial agency established to mediate and 
conciliate disputes within the State or Territory where 
the dispute occurred, provided no agreement has been 
reached by that time; and 

(4) continues in full force and effect, without resorting 
to strike or lock-out, all the terms and conditions of the 
existing contract for a period of sixty days after such 
notice is given or until the expiration date of such con- 
tract, whichever occurs later: 

The duties imposed upon employers, employees, and labor 
organizations by paragraphs (2), (3) and (4) of this sub- 
section shall become inapplicable upon an intervening 
certification of the Board, under which the labor organiza- 
tion or individual, which is a party to the contract, has 
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been superseded as or ceased to be the representative of 
the employees subject to the provisions of section 159(a) 
of this title, and the duties so imposed shall not be con- 
strued as requiring either party to discuss or agree to any 
modification of the terms and conditions contained in a 
contract for a fixed period, if such modification is to be- 
come effective before such terms and conditions can be 
reopened under the provisions of the contract. Any em- 
ployee who engages in a strike within the sixty-day period 
specified in this subsection shall lose his status as an em- 
ployee of the employer engaged in the particular labor 
dispute, for the purposes of sections 158-160 of this title, 
but such loss of status for such employee shall terminate 
if and when he is reemployed by such employer. (29 
USCA, Section 158, 65 Stat. 601) 


LEGISLATIVE HISTORY OF THE LABOR MANAGE- 
MENT RELATIONS ACT, 1947 (U. S. GOVERN- 
MENT PRINTING OFFICE, 1948). 

Page 540: 

“The conference agreement contains in the defi- 
nition section a rule to be applied for the purpose 
of determining when a person is acting as an 
‘agent’ of another person so as to make such other 
person responsible for his acts . . . (Reference to 
Norris-Laguardia Act). Hence under the confer- 
ence agreement as under the House bill, both em- 
ployers and labor organizations will be responsible 

| for the acts of their agents in accordance with the 
ordinary common law rules of agency (and only 
ordinary evidence will be required to establish the 
agent’s authority ).” 
* * = * * 
Senator Taft, in response to a question by Senator Pep- 

per, said at page 1026: 

“T admit it may be difficult to prove the respon- 
sibility of a Union. It is sometimes difficult to 
prove in the case of an employer. If the wife of a 
man who is working at a plant receives a lot of 
telephone messages, very likely it cannot be proved 
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that they came from the Union. There is no case 
then. There must be legal proof of agency in the 
case of Unions as in the case of corporations; but I : 
do not think there is anything in the fact that a 
Union is an unincorporated association which 
would bring about a condition in law that the act 
of every member is necessarily charged to the 
labor organization. No, I think not.” 


* * * * * 








Page 1204: 


“Mr. Ferguson. Is the word ‘agent’ as used suf- 
ficiently broad to cover a fellow employee? Or does 
it mean an agent of the Labor Union? 

“Mr. Smith. I do not know how it would be in- 
terpreted, but my judgment is that it would be 
construed to mean an agent of the labor Union who 
had been appointed to solicit membership. 

“Mr. Ferguson. It would not apply to a fellow 
employee? 

“Mr. Smith. I would not think so at all. 

“Mr. Ferguson. I think the Legislative History 
should make it clear that it is not the intent of the 
proposers of the amendment that ‘agent’ should 
cover every employee. 

“Mr. Smith. I think the suggestion is entirely 
correct. But perhaps the Senator from Ohio would 
comment on that. 


* * * * * 


“Mr. Taft. I think the word ‘agent’ used here, as 
used in the contract section, and as used in other 
places in the bill, means an agent under the ordi- 
nary rules of agency, an agent of the Labor Union, 
the organization as such. The fact that a man was 
a member of a Labor Union in my opinion would 
be no evidence whatever to show that he was an 
agent. 

“Mr. Ferguson. I am glad to have that explana- 
tion in the record to make the history of it very 
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clear, particularly as to the word ‘agent’ as used in 
the bill.” 
* * * * * 


Page 1537: 

! “Senator Taft. Under the conference agreement, 

; as under the House Bill, both employers and labor 
organizations will be responsible for the acts of 
their agents in accordance with the common law 
rules of agency and the ordinary evidence required 
to establish such relationship.” 

On the floor of the Senate, Senator Taft was requested 
to include in the record certain statements made by the 
managers on the part of the House in returning the con- 
ference report, among them (as reported at page 1617) 
the following is found in the analysis of the bill, after 
referring to the definition of “agent” and the Norris- 
LaGuardia Act: 

“Hence, under the conference agreement, as 
under the House bill, both employers and labor 
organizations will be responsible for the acts of 
their agents in accordance with the ordinary com- 
mon law rules of agency. (And only ordinary evi- 
dence will be required to establish the agent’s au- 
thority ).” 

* 


* * * 


Pages 1626-7: 


“The President says that a union will be liable 
if any of its members engaged in an unauthorized 
wildcat strike. This is simply not so. 

“The President says the law would expose 
unions to suits for acts of violence, wildcat strikes, 
and other actions, none of which were authorized 
or ratified by them. This is not so. We have simply 
provided that unions are subject to the same gen- 
eral laws or agency as any other corporation or 
citizen in determining their liability for the acts of 


the agents.” 
* * x * me 
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Page 1654: 

“Senator Taft: All we have tried to do is to 
swing that balance back, not too far, to a point 
where the parties can deal equally with each 
other... 

“This is a perfectly reasonable bill in every re- 
spect. If we are to have free collective bargaining 
it must be between two responsible parties. Some 
of the provisions of this bill deal with the question 
of making the Unions responsible. There is no 
reason in the world why a Union should not have 
the same responsibility that a corporation has 
which is engaged in business. So we have provided 
that a Union may be sued as if it were a corpora- 
tion.” 


cd = * * * 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF KENTUCKY 
LONDON 


GARMEDA COAL COMPANY, Plaintiff 
vs. No. 615 
INTERNATIONAL UNION, UNITED MINE WORKERS 
OF AMERICA, et al., Defendants 
Filed; Aug. 5, 1954 
ADDITIONAL FINDINGS AND CONCLUSIONS 
This cause coming on to be heard upon the motion of 
the plaintiff for additional Findings of Fact and Con- 
clusions of Law, and the Court having heard arguments 
presented by counsel for the respective parties and being 
advised sustains the plaintiff's motion and states Findings 
and Conclusions in addition to those set out in the Opinion 
filed herein on July 20, 1954, as follows: 


FINDINGS OF FACT 


1. The strike involved in this case was called by Jake 
Abbott, President of Local Union No. 6130. 
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.2. Local Union No. 6130, in calling the strike by its 
president, did not act and was not authorized to act as an 
agent for the International Union of United Mine Work- 
ers of America or for District 19 thereof and had no au- 
thority whatever from the International Union or District 
19 to call the strike or participate therein. 


3. The Local Union, as such, did not sign any of the 
contracts alleged to have been violated and, as such, was 
not a party thereto. 


4. The Local Union, as such, had no part in the nego- 
tiations leading up to or in the consummation of the bar- 
gaining agreement herein alleged to have been breached. 


9d. The International Union of United Mine Workers of 
America and the Local Union No. 6130 of United Mine 
Workers of America and District 19 thereof did not to- 
gether constitute a single entity and did not bear such 
relation to each other that the acts of the Local were the 
acts of all three of them, and the act of the Local by 
engaging in the strike here in question was not the act of 
the defendant International Union or District 19 of the 
United Mine Workers of America. 


CONCLUSIONS OF LAW 


1. The relationship existing between the International 
Union and the Local were somewhat analogous to the 
relationship of a parent corporation to its subsidiary, but 
considered as a whole the relationship of the Union and 
the Local “is sui generis and simply will not fit into any 
of the traditional legal pigeonholes.” Association of West- 
inghouse Salaried Employees v. Westinghouse Electric 
Corporation, 210 F. 2d 623, 628, C.A. 3. Such relationship 
is not sufficient to render the International Union liable 
for unauthorized acts of the Local. 


2. Under the constitution of the International, the 
Local is in many respects an autonomous entity without 
power or authority to act for or bind the International in 
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respect to calling or promoting a strike in violation of a 
bargaining agreement entered into by the International. 


3. The Local, not having been a party to the bargaining 
agreement alleged to have been violated herein, is not 
liable for breach of such contract nor for any damages 
arising therefrom. 

/s/ A. Church Ford 
Judge 


August 5, 1954 


UNITED STATES OF AMERICA } 
EASTERN District OF KENTUCKY 


I, Davis T. McGarvey, Clerk of the United States Dis- 
trict Court for the Eastern District of Kentucky, do 
hereby certify that the annexed and foregoing is a true 
and full copy of the original ADDITIONAL FINDINGS 
AND CONCLUSIONS filed August 5, 1954 in the case of 
GARMEDA COAL COMPANY, as plaintiff vs. INTER- 
NATIONAL UNION, UNITED MINE WORKERS OF 
AMERICA, et al., as defendants, Civil Action No. 615- 
London Docket now remaining among the records of the 
said Court in my office. 


IN TESTIMONY WHEREOF, I have hereunto 
subscribed my name and affixed the seal of 
the aforesaid Court at London, Ky. this 16th 
day of January, A. D. 1958. 


Davis T. McGarvey, Clerk. 
By Bessie M. Greene, Deputy Clerk. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the pre- 
hearing conference stipulation and are set forth on 
the first page of petitioner’s brief. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14030 


'Locat Union No. 9735, UnrTep MINE Workers OF 
AMERICA, PETITIONER, 


Vv. 


NaTIoNAL Lasor RELATIONS BoarD, RESPONDENT 


| ON PETITION TO REVIEW AND SET ASIDE, AND ON REQUEST 
FOR ENFORCEMENT OF, AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 9735, United Mine Workers of America, to re- 
'view and set aside an order of the National Labor 
' Relations Board issued against it on April 12, 1957, 
- following the usual proceedings under Section 10 (c) 
. of the National Labor Relations Act, as amended (61 
Stat. 136, 29 U.S.C., Sec. 151, et seg.). The Board, in 
its answer to the petition, has requested enforcement 
of its order. The Board’s Decision and Order (R. 
947)? are reported at 117 NLRB 1072. This Court has 


1“R” references are to the numbers appearing in bold face type 
on separate lines of the joint appendix. References preceding a 
semicolon are to the Board’s findings; those following are to the 
supporting evidence. 

(1) 
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jurisdiction of the proceedings under Section 10 (e) 
and (f) of the Act. 


I. The Board’s Findings of Fact 


Briefly, the Board found that petitioner, Local Union 
9735, was legally responsible for a strike at the mines 
of Westmoreland Coal Company and that the strike 
was conducted to upset the adverse award of an um- 
pire regarding the shift seniority of two employees. 
The Board held that the arbitration decision, rendered 
pursuant to the grievance machinery of the collective 
bargaining contract, was ‘‘final and binding on the 
parties’’, and therefore became ‘‘as much a part of the 
contract * * * as if it had been written in nunc pro 
tunc.”’ The strike against the arbitration decision 
was accordingly held to be a strike in support of a 
demand to modify the contract, and a violation of Sec- 
tion 8 (b) (3) since petitioner, as bargaining agent 
with respect to shift seniority and the processing of 
grievances at the mine (infra., pp. 9-10, 24-28), had 
failed to comply with the statutory requirements for 
good-faith bargaining set forth in Section 8 (d). The 
underlying facts as found by the Board, and shown by 
the evidence, are summarized as follows: 


A. Petitioner’s role in administering the local seniority 
and grievance provisions of the collective bargain- 
ing agreement executed by the International and 
District 17 


For many years, collective bargaining agreements 
in the bituminous coal mining industry have been ne- 
gotiated on an employer association-wide basis. West- 
- moreland Coal Company, the employer here involved, 
is one of a number of employers in West Virginia com- 
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prising the Kanawha Coal Operators’ Association. 
That Association in turn is a member of Southern Coal 
Producers’ Association which is composed of bitumi- 
nous coal mining companies and associations of such 
companies in several states (R. 911; 44, 48, 348). It 
' is undisputed that the employees of all members of 
Southern constitute an appropriate bargaining unit 
and have designated the International Union, United 
Mine Workers of America, as their bargaining repre- 
sentative (R. 911; 48). 

Westmoreland employees are members of petitioner 
Local 9735, which is one of 153 local unions compris- 
ing District 17 of the International Union (R. 911; 
304-305, 347). Local unions are issued charters by the 
International Union, but under the International con- 
stitution they ‘‘may adopt such laws for their govern- 
' ment as do not conflict with the laws or rulings of 
_ the International, District or sub-District Unions or 
' Joint Agreements’’ (R. 917; 120-121, 303, 305, 796). 
By-laws for petitioner were drafted by a committee ap- 
pointed by its president and were thereafter adopted 
by the membership. Petitioner Local elects and pays 
its own officers and conducts its own Local business 
' under these by-laws (R. 917; 120, 121, 135). 

While collective bargaining contracts are usually 
executed by Kanawha and Southern for the employers 
' and by the International Union and its Districts for 
| the employees, the performance of certain bargaining 
functions by the Local Union at the mine level is con- 
| templated. Thus, the latest contract, executed in 1955, 
_ and carrying forward provisions in previous contracts, 
' provides for a Local Mine Committee at each of the 
mines for the purpose of adjusting ‘“‘disputes arising 
out of this Agreement that the mine management and 
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the Mine Worker, or Mine Workers, have failed to 
adjust’? (R. 917-918; 622). The handling of griev- 
ances ‘‘through the management of the mine and the 
Mine Committee”’ is specifically provided for as the 
second step of the grievance procedure outlined in the 
‘¢Settlement of Local and District Disputes”’ section of 
the contract (R. 912; 623). The International consti- 
tution provides that only members of the Local Union 
may be elected as mine committeemen, and petitioner 
Local alone pays the Mine Committee members for 
their services (R. 918; 121-122, 846-847). 

While the collective contract currently in effect states 
that ‘‘Seniority in principle and practice shall be recog- 
nized in the industry’’ (Paragraph 1 of the section en- 
titled ‘‘SENIoRITY’’), it does not purport to settle ques- 
tions with respect to shift seniority. On the contrary, 
it specifically provides that ‘‘In two or three shift op- 
erations, the question of seniority with regard to work 
on the respective shifts shall be left to the discretion 
of the contracting parties at the mine in question’’ 
(Paragraph 7). The ‘“‘SenroriTy”’ section further pro- 
vides that ‘‘Grievances under the seniority arrange- 
ments shall be handled in the usual way under the ma- 
chinery of the contract providing for the consideration 
and disposition of grievances’’ (Paragraph 8) (R. 912; 
761). Local participation in bargaining is, moreover, 
clearly contemplated in the section entitled ‘‘Disrricr 
AGREEMENTS”’ which provides that certain provisions 
‘“‘in District or Local Agreements,’’ including ‘‘no- 
strike”’ clauses, ‘‘are hereby expressly repealed’’, and 
that ‘‘Whenever a conflict arises between this Agree- 
ment and any District or Local Agreement, this Agree- 
ment shall prevail.”? (R. 950-951; 735-736). 
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|B. Two employees claim shift seniority at the mine and 


their claims are denied by an umpire in the final 
step of the contract’s grievance procedure 


Westmoreland’s Hampton mine is a three-shift op- 


'eration. In October 1955, third-shift employees Cur- 


tis Hager and Hasell Woods sought to be transferred 
to second-shift positions on the basis of shift seniority 


| (R. 914; 52, 65, 178).2> Westmoreland rejected their 
claim, whereupon Hager and Woods filed grievances 
' under the grievance procedure of the contract. The 


grievances of Hager and Woods raised a question 


' arbitrable under the grievance procedure with respect 


to the application to their situation of two provisions 
of the contract (R. 912; 761). One of these provisions 


| was included in the second paragraph of the section 


entitled ‘‘Districtr AGREEMENTS’’, It read: ‘‘Prior 
practice and custom not in conflict with this Agreement 


' may be continued, .. .”’ (R. 950-951; 735). The other 
| provision was paragraph 7 of the section entitled ‘‘Srn- 


_JoriTy.”’ It read: ‘‘In two or three shift operations the 


question of seniority with regard to work on the respec- 


| tive shifts shall be left to the discretion of the contract- 
' ing parties at the mine in question”’ (R. 951; 761). The 


grievances were processed through the regular griev- 


| ance machinery provided in the contract, with the Lo- 


cal’s Mine Committee and other United Mine Worker 


representatives contending that Westmoreland em- 


ployees had shift seniority by past practice and an 


| understanding with a former superintendent at the 


mines, and Westmoreland and employer representatives 


2 The term “shift seniority” refers to the right of an employee, on 


| the basis of his total mine seniority, to transfer to the shift of his 


choice (R. 411). 


6 


denying that any such past practice or understanding 
existed (R. 914, 951; 131, 140, 144-145, 179-185, 193, 
412). The parties being unable to resolve the dispute, 
the matter proceeded to the final step of the contract’s 
grievance procedure, arbitration, and was referred to 
an umpire (R. 914; 142, 145, 181-182, 186). 

On January 12, 1956, Umpire D. Boone Dawson is- 
sued his decision sustaining Westmoreland’s position 
and holding that ‘‘shift seniority was not in effect”’ at 
the mine and that Hager and Woods were accordingly 
not entitled to be transferred on a shift-seniority basis 
(R. 914; 411-412). The contract’s grievance procedure 
provides that a decision of an umpire relative to a 


grievance shall be ‘‘final’’ and ‘‘binding”’ on the parties _ - 


(R. 950; 737). 


C. The members of petitioner, Local Union 9735, strike 
following the announcement of the umpire’s deci- 
sion 


A copy of Umpire Dawson’s decision was received by 
Local Recording Secretary William R. Linville and was 
read by Local President Cecil Bias to the membership 
on January 21, 1956, the date of the first meeting of 
petitioner Local following the issuance of the decision 
(R. 914; 114-115, 129, 147). While no strike vote or 
other course of action was taken, there admittedly was 
“some discussion”’ of the umpire’s decision at the meet- 
ing (R. 914; 123-124, 131-132, 152). 

On the morning of January 23, 1956, the first work 
day after petitioner’s January 21 meeting, the em- 
ployees of the day shift appeared at the mine but did 
not go to work. According to Allen Brown, chairman 
of the Local Mine Committee, the men were ‘‘in a kind 
ofanuproar * * * over the seniority question” (R. 
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914; 130, 133, 139, 148). Brown and Local President 
‘Bias went to the mine office and asked to see General 
‘Superintendent C. J. Robinson or Superintendent Sut- 
ton to talk about ‘‘our shift seniority’’ (R. 914; 79, 116- 
117). Foreman Edward Justis informed them that 
neither superintendent was in, whereupon Bias and 
' Brown said, ‘‘we’ve been handed an underhanded deal 
_by the District andthe umpire * * * overseniority.”’ 
The two Local officials said further that the men were 
not going to work ‘‘today nor tomorrow nor the next 
day’’ because their ‘‘seniority’’ had been taken from 
them, and that the men would not resume operations 
until their ‘‘seniority’’ was restored (R. 914; 79-80). 
Bias and Brown then rejected the suggestion of Fore- 
- man Justis that the employees continue working until 
- Sutton could be reached, and told the foreman to ‘‘tell 

Mr. Sutton and Mr. Robinson not to get in touch with 
| [us]. * * * We'll get in touch with them when we 
_ need them.”” (R. 914; 80-81). According to Brown, 
_ the employees, upon being informed by the Mine Com- 
' mittee that it was unable to find Robinson or Sutton, 

“‘just seattered’’ (R. 914; 152-153) * 
' Later the same day, Bias, Brown and Mine Commit- 
' teeman John Buckhannon met with Superintendent 
Robinson and discussed the matter of shift seniority 
' and the umpire’s decision (R. 915; 54-55, 118, 149). 
They advised Robinson that the men wanted their shift 
seniority and that ‘‘the men weren’t satisfied with the 
decision of the umpire as they felt they had always 
had seniority at that mine’’ (R. 915; 69). After dis- 
cussing the situation with Executive Secretary Harry 


3 All employees of all shifts, except a pumper man, participated 
in the work stoppage from its inception on January 23 throughout 
its duration (R. 914; 65-66). 
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G. Kennedy of the Kanawha Association, Robinson ad- 
vised Bias and Brown that ‘‘the ruling of the umpire 
was final and binding, that [the parties] were supposed 
to live up to it’’ (R. 915; 57, 72-75, 96, 154). 

During the period of the strike which lasted from 
January 23 until February 9, 1956, repeated attempts 
were made by the International Union and District 
17 to persuade petitioner Local to end the strike. Peti- 
tioner’s officers and committeemen made it clear, how- 
ever, that the Local was dissatisfied with the umpire’s 
decision and that the men would not return to work 
until the shift seniority issues were settled to their 
satisfaction. Thus, on January 24, the Local’s record- 
ing secretary, Linville, told the International’s repre- 
sentative, Boyle, that the Local was dissatisfied with the 
Umpire’s decision and that the men would not return 
to work ‘‘until something was done about that decision”’ 
(R. 915; 309-310). On the same day, at a meeting of 
the Local at which District Representative Farley ad- 
vised the men that the umpire’s decision was final and 
binding, Local President Bias declared that the men 
would not return to work until Westmoreland ‘‘recog- 
nized their shift seniority’? (R. 916; 171-172, 196). 
Again on January 26, when District representatives 
insisted to Bias and Committeeman Brown that the men 
must return to work, Bias stated that the Local was 
dissatisfied with the District’s handling of the Hager- 
Woods grievance and that the men would not return 
until the matter was ‘‘straightened out,’’ at the same 
time advising the District representatives that there 
were 25 other cases in which men were claiming shift 
seniority (R. 916; 217, 219). At one of the meetings 
of District representatives with Local officers and for- 
mer Committeeman Hunter, the latter advised the Dis- 
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trict representatives that the Local officers and member- 
ship ‘‘wouldn’t go against the [mine] committee’’ in 
deciding whether to return to work (R. 916-917; 220, 
228-229). 

It was not until after District and International 
representatives had repeatedly requested Bias to urge 
the men to return to work that he finally, at a Local 
meeting on February 4, joined with the District repre- 
sentatives in instructing them to resume work (R. 916- 
917 ; 223-224). At this meeting District representatives 
advised the men that each of the approximately 25 other 
shift seniority grievances would be handled on its own 
merits (R. 917; 225). The men nevertheless refused 
to return to work at that time (R. 225-226). 

The strike ended on February 9, when Superintend- 
ent Robinson worked out an arrangement with Local 
officers and Mine Committeemen whereby, without re- 
gard to shift seniority considerations and solely for 
reasons of family hardship, it was agreed that Hager 
would be transferred to a second-shift position (R. 917; 
62-63, 85-86). Woods remained on the third shift (R. — 
917 ; 87, 119, 150-151). 


Il. The Board’s Conclusion and Order 


On the basis of the foregoing facts, the Board con- 
cluded, as had the Trial Examiner, that petitioner 
Local was legally responsible for the work stoppage at 
Westmoreland since the strike, though informally 
commenced, clearly had the Local’s approval and sup- 
port (R. 947-948). The Board further concluded that, 
since the bargaining contract provided for binding ar- 
bitration as a final step in the grievance machinery, 
and specifically made shift seniority subject to that 
machinery, the umpire’s decision relative to the shift 
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seniority claims of Hager and Woods became part of 
the contract nunc pro tunc, and the strike following the 
decision was a strike to modify the contract and subject 
to the provisions of Section 8 (d) of the Act (R. 950- 
951). Rejecting the contention that the Local could 
not be held responsible under Section 8 (b) (3), since 
it was not a party signatory to the contract, the Board 
noted that the Local had been constituted an agent of 
the International Union in carrying out the latter’s 
bargaining functions with respect to shift seniority and 
participation in the processing of grievances and that, 
as such agent, it refused to bargain within the meaning 
of Section 8 (b) (3) by failing to comply with the re- 
quirements of Section 8 (d) (R. 948). In so holding, 
the Board overruled the contrary conclusions of the 
Trial Examiner. 


The Board’s order requires petitioner to cease and 


desist from the unfair labor practices found and to post 
an appropriate notice. 


SUMMARY OF ARGUMENT 


t 


_ The Board’s finding that petitioner Local—rather 
than the employees acting individually—was respon- 
sible for the work stoppage at the Westmoreland mines 
is supported by substantial evidence. All the Local’s 
members, including its officers and committeemen, 
simultaneously ceased work, concertedly abstained 
from work for almost three weeks, and simultaneously 
resumed work when the officers and committeemen 
negotiated a settlement of the strike issues. The Local’s 
officers and committemen, moreover, acted as the em- 
ployees’ spokesmen throughout the period of the strike 
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in dealing with management and with International 
-and District representatives in respect to the em- 
ployees’ demands. 


II 


The Board properly found that the International, 
as exclusive bargaining representative of employees in 
' a unit including members of petitioner Local, delegated 
to petitioner its bargaining functions with respect to 
shift seniority questions, including the duty to par- 
' ticipate in the grievance procedure with respect to such 
questions, and that petitioner’s strike in protest against 
the umpire’s ruling on the shift seniority claims of em- 
' ployees Hager and Woods was therefore within the 
- scope of petitioner’s general authority. 

In view of the size of the bargaining unit, the Inter- 
' national and employers understandably did not at- 
~ tempt to negotiate a contract which would cover all 
matters governing the employee-employer relations at 
all the mines or to administer the contract at the local 
level. The applicable contract, by its references to 
“‘Local Agreements,’’ clearly contemplated that the 
Locals would perform some of the International’s bar- 
gaining functions. The contract, moreover, specifically 
delegated to the local unions and operators the author- 
ity to bargain with respect to shift seniority. It also 
delegated to the Local, through its Mine Committee, 
the authority and duty to represent the employees at 
the second step of the grievance machinery. Peti- 
tioner Local was accordingly the International’s agent 
in dealing with Westmoreland with respect to the shift 
seniority grievances of Hager and Woods. And the 
strike, whose principal purpose was to obtain a reversal 
by Westmoreland of the umpire’s decision in regard 
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to those grievances, was related to and within the scope 
of the Local’s general authority. 

Where, as here, the strike is related to and in connec- 
tion with the bargaining demands of the Local, it is as 
much within the scope of the Local’s general authority 
as a strike under similar circumstances called by the 
International would have been within the scope of the 
latter’s authority had the International itself con- 
ducted the bargaining negotiations. And, as an agent 
of the International in carrying out part of the latter’s 
bargaining functions, petitioner is legally responsible 
for its failure to bargain in the manner required by the 
statute. This is so under general principles of agency 
as well as under the express language of Section 8 (b) 
(3) which makes it an unfair labor practice for a labor 
organization ‘‘or its agents”’ to refuse to bargain. 


III 


The decision of the umpire that shift seniority did 
not exist at the Westmoreland mines, and that Hager 
and Woods were therefore not entitled to transfers 
based on their shift seniority claims, was final and bind- 
ing on the parties. Under settled authority, the deci- 
sion of the umpire became a part of the contract, as if 
it had been written into the contract at the beginning. 
Petitioner’s strike to obtain a reversal by Westmore- 
land of the umpire’s decision was therefore a strike to 
modify the contract. 


Section 8(d) of the Act, which defines the obligation 
to bargain in good faith, provides, inter alia, ‘‘That 
where there is in effect a collective bargaining contract 
* * * the duty to bargain collectively shall also mean 
that no party to such contract shall * * * modify such 





° 
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contract, unless the party desiring such * * * modi- 
fieation”’ first complies with certain prescribed pro- 
cedural steps. Petitioner concededly did not comply 
with those procedural steps. 


It is well settled that a union which strikes in sup- 
port of demands to modify its bargaining contract 
without first complying with Section 8(d) is in viola- 
tion of Section 8(b) (3) of the Act, which makes it an 
unfair labor practice for a union ‘‘or its agents’’ to re- 
fuse to bargain. The Board, therefore, properly found 
that petitioner refused to bargain within the meaning 


of Section 8(b) (3). 


There is no merit to petitioner’s contention that Sec- 


‘tion 8(d) is not applicable to it because it did not sign 


the contract and was therefore not a ‘‘party’’ to the 


contract as that term is used in Section 8(d). The con- 
tract itself in providing that shift seniority questions 
should ‘‘be left to the contracting parties at the mine 
‘in question,’’ obviously recognized that the Local would 
‘be acting as the International’s agent in performing 
‘such function. Section 8(d) may not be read to narrow 


the bargaining obligation prescribed by Section 
8(b)(3), which applies alike to ‘‘a labor organiza- 


‘tion or its agents.”’ Moreover, where a party op- 


erates under a contract, enjoys its benefits and is 
bound by it—as was true of petitioner here—it is im- 


‘material that he has not signed the contract. The pur- 
‘pose of Section 8(d) is to provide a cooling-off period 
‘prior to a work stoppage. It is directed at the organi- 
‘zation, whether bargaining agent or employer, seeking 
‘modification of the contract, who might be in a position 


to bring about such a work stoppage. That organiza- 
tion in this case was, of course, petitioner. 
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Likewise without merit is petitioner’s argument that 
the umpire’s interpretation of the contract was wrong 
and that its strike was to enforce its own interpretation 
of the contract rather than to modify it. This argu- 
ment ignores the fact that the umpire’s interpretation 
was final and binding on the parties and that any 
attempt by petitioner to change the contract would 
have had to be through bargaining in conformity with 
Section 8(d). 


ARGUMENT 


Introduction 


Section 8 (b) (3) of the Act makes it an ‘‘unfair 
labor practice for a labor organization or tts agents 
* * * to refuse to bargain collectively with an em- 
ployer, provided it is the representative of his em- 
ployees subject to the provisions of Section 9 (a)”’ 
{Emphasis added]. Section 8 (d) defines this collec- 
tive bargaining obligation and, in respects pertinent 
here, provides further: 


That where there is in effect a collective-bar- 
gaining contract * * *, the duty to bargain col- 
lectively shall also mean that no party to such 
contract shall * * * modify such contract, unless 
the party desiring such * * * modification—(1) 
serves a written notice upon the other party to the 
contract of the proposed * * * modification 
[within a stated time]; (2) offers to meet and con- 
fer with the other party for the purpose of nego- 
tiating * * * a contract containing the proposed 
modifications; (3) notifies the Federal Mediation 
and Conciliation Service [and State agencies 
within a prescribed time]; and (4) continues in 
full force and effect, without resorting to strike 
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* * *, all terms and conditions of the existing 
contract for a period of sixty days after such 
notice is given or until the expiration date of such 
contract, whichever occurs later. 


At the time of the work stoppage, petitioner admit- 


-tedly had not complied with the statutory notice and 
- other requirements for good faith bargaining set forth 


in Section 8 (d) above. It contends, however, that it 


was not required to do so because (1) the work stop- 


page constituted merely individual action of all its 


- members, for which it cannot be held legally responsi- 
' ble; (2) it was not authorized to bargain or strike in 


connection with the Hager-Woods shift seniority griev- 


ances and (3) the requirements of Section 8 (d) are 


not in any event applicable to it. We shall show that 
the Board properly rejected each of these contentions 


- and that, in the circumstances of this case, it correctly 


| 





concluded that petitioner’s conduct was violative of 
Section 8 (b) (3). 


I. Substantial Evidence Supports the Board’s Finding That 
Petitioner, Local Union 9735, Was Legally Responsible 
for the Work Stoppage 


The undisputed evidence summarized on pp. 6-9, 


' supra, establishes the validity of the Board’s finding 
' that the Local was legally responsible for the strike 


at the Westmoreland mines. As the Board found, the 


' strike, ‘‘although informally commenced, had the Lo- 
- eal’s approval and support as evidenced by the simul- 
- taneous cessation of work by the entire membership 


including all its officials, their concerted abstention 


' from work and simultaneous resumption of work’’ 


(R. 947-948). 
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Aside, however, from the simultaneous nature of 
the employees’ actions, it should be noted that Local 
officers and committeemen not only participated in 
the work stoppage throughout its duration, but pur- 
ported to represent the employees throughout this pe- 
riod in dealing with management and with District 
and International representatives with respect to the 
work stoppage. Thus, on the first morning of the 
strike, Local President Bias and Mine Committee 
Chairman Brown sought a conference with the mine 
superintendents and, finding the latter absent, told 
Foreman Justis that the men had ‘‘been handed an 
underhanded deal by the District and the umpire... 
over seniority’’ and were not going to work ‘‘today 
nor tomorrow nor the next day”’ or, indeed, until their 
seniority was restored (R. 914; 79-80). Later that 
day Bias and the Mine Committeemen met with Super- 
intendent Robinson and, again speaking for the em- 
ployees, told Robinson of the strikers’ dissatisfaction 
with the umpire’s decision. The Local’s officers and 
committeemen also acted as the strikers’ spokesmen 
in dealing with District and International representa- 
tives about the strike and made it clear to. such repre- 
sentatives that they and the other men did not in- 
tend to return to work until something was done about 
the umpire’s decision or until Westmoreland recog- 
nized their shift seniority. 


The fact that Local President Bias on the 12th day 
of the 16-day strike, in response to repeated urgings 
from District and International representatives, 
joined with those representatives in instructing the 
miners to return to work does not, as petitioner sug- 
gests (Br. p. 29), detract in any way from the propri- 
ety of the Board’s conclusion that the strike had the 








17 


_Local’s approval and support and that the Local was 

legally responsible for it. None of the other Local 
officers or the members of the Mine Committee, even 
at that late date, requested the men to resume their 
work, and neither Bias nor any of the other Local rep- 
‘resentatives or members actually returned to work un- 
til a settlement of the Hager-Woods dispute was 
agreed upon. 

In these circumstances, there is no substance to pe- 
'titioner’s contention that it may not be held responsi- 
‘ble for the work stoppage because no strike vote or 
other formal action was taken by it. The concerted 
action of these officers, committeemen and other mem- 
bers of the Local, in thus simultaneously ceasing work 
and thereafter abstaining from work until the Hager- 
Woods dispute was settled to their satisfaction, clearly 
‘represented something more than mere individual ac- 
‘tion by the men. Here, as in United Construction 
Workers, et al. v. Haislip Baking Co., 223 F. 2d 872, 
877 (C.A. 4), certiorari denied, 350 U.S. 847, where all 
the employees, likewise acting simultaneously, stopped 
and later resumed their work, ‘‘the local union was 
liable because the strike, although informally com- 
‘menced, unquestionably had the approval of the local 
union.”? Accord: International Union, United Mine 
‘Workers v. N.L.R.B., 87 App. D.C. 230, 184 F. 2d 392 
(C.A. D.C.), certiorari denied, 340 U.S. 934, enforcing 
83 NLRB 916, 917-919; Styles v. Local 760, Inter- 
national Brotherhood of Electrical Workers, 80 F. 
Supp. 119, 120-121 (D.C. Tenn.) ; Local 760, IBEW 
'(Roane-Anderson Co.), 82 NLRB 696, 710; Los An- 
geles Building and Construction Trades Council, etc., 
105 NLRB 868, 872; International Union, United 
‘Mine Workers of America, etc. (Boone County Coal 
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Corp.), 117 NLRB 1095 (now pending on petition to 
review, No. 13974, on the docket of this Court). And 
ef. United States v. International Union, United Mine 
Workers, 77 F. Supp. 563, 566 (D.C. D.C.), affirmed, 
85 App. D.C. 149, 155, 177 F. 2d 29, 35 (C.A. D.C.), 
wherein Judge Goldsborough, in an analogous situation 
stated that ‘‘as long as a union is functioning as a union 
it must be held responsible for the mass action of its 
members. It is perfectly obvious not only in objective 
reasoning but because of experience that men don’t 
act collectively without leadership.’’ * 


II. The Board Properly Found That Petitioner Local Was an 
Agent of the International in Carrying Out the Latter’s 
Bargaining Functions as They Related to Shift Seniority 
and the Processing of Grievances and That Petitioner’s 
Strike Over the Adverse Shift Seniority Ruling of the 
Umpire Was Therefore Within the Scope of Its General 
Authority 


_ Before addressing ourselves to the issue whether peti- 
tioner violated Section 8 (b) (3) by taking the strike 
action without first complying with the procedural re- 


* Petitioner’s reliance on UMWA v. Coronado Coal Company, 
259 US. 344, Coronado Coal Company v. UMWA, 268 U.S. 295, 
and other cases cited for its contention that the Local was not liable 
for the strike (Br. 29-33), is plainly misplaced. Those cases deal 
with the question of the imputation of liability to a Union for the 
-acts of its agents, and are entirely inapposite to a determination of 
the liability of the Local Union here based on the mass action of 
its members, including its officers. Since the Board here dismissed 
‘the complaint against the International and District Unions, no 
question is presented as to the liability of those Unions on any 
theory of agency. Agency questions in unfair labor practice pro- 
ceedings, moreover, are governed by Section 2 (13) of the Act which 
specifically provides that actual authorization or subsequent ratifi- 
cation shall not be controlling in determining agency. See United 
Mine Workers v. Patton, 211 F. 2d 742, 747-748 (C.A. 4); Con- 
_ struction Workers v. Haislip, 223 F. 2d 872, 878 (C.A. 4), certiorari 
denied, 350 U.S. 847, and authorities cited therein. 
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quirements of Section 8 (d) of the Act, we shall treat 
the issue whether the Local was acting as an agent of 
the International in the performance of its bargaining 
obligations and hence became subject to the prohibitions 
of Section 8 (b) (3) which makes it an ‘‘unfair labor 
practice for a labor organization or its agents * * * 
to refuse to bargain collectively * * *.”’ As we show 
below, the Board was amply warranted in its finding 
that the International had delegated to petitioner its 
bargaining functions with respect to shift seniority 
questions, including the duty to participate in the griev- 
ance procedure with respect to such questions, and 
that petitioner’s strike in protest against the umpire’s 
ruling on the shift seniority claims of Hager and 
Woods was therefore within the scope of petitioner’s 
general authority. 

_ It is undisputed that the International was the statu- 
tory bargaining representative of all employees in a 
large multi-employer unit, of which Westmoreland’s 
employees formed only a small part. The Inter- 
national consists of 28 Districts and within each Dis- 
trict the International has chartered many locals. 
Within District 17 alone there are 153 locals, includ- 
ing petitioner Local (R. 917; 304-305, 347). As the 
exclusive bargaining representative of the employees 
in these numerous locals, the International understand- 
ably has not attempted to negotiate a contract which 
would cover all matters governing the employee- 
employer relations at all the mines or to administer 
the contract at the local level and engage in day-to-day 
bargaining at each mine. It necessarily delegated to 
Locals the exercise of some of its bargaining functions. 
Indeed, its contract with the operators clearly contem- 
plates that there would be Local agreements. The sec- 
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ond paragraph of the section entitled ‘‘ District AGREE- 
MENTS’’, for example, provides (R. 735-736) : 


* * * alllocalagreements * * * heretofore es- 
tablished in conflict with this Agreement are hereby 
abolished. Prior practice and custom not in con- 
flict with this Agreement may be continued, but 
any provisions in District or Local Agreements 
providing for * * * ‘‘no-strike’’? * * * clauses 
or provisions are hereby expressly repealed * * *. 
Whenever a conflict arises between this Agreement 
and any District or Local Agreement, this Agree- 
ment shall prevail (emphasis supplied). 


The contract, moreover, expressly delegated to the 
Locals the authority to bargain with respect to shift 
seniority. As already pointed out, paragraph 7 of the 
section entitled ‘‘SENIoRITY’’ provides that shift senior- 
ity questions ‘‘shall be left to the discretion of the con- 
tracting parties at the mine in question”? (R. 761). 
Plainly, as the Trial Examiner and Board found, ‘“‘the 
contracting parties at the mine in question”’ in this case 
‘“‘means Westmoreland and [petitioner] Local’’ (R. 
924, 948). Petitioner, indeed, appears to concede (Br. 
pp. 48-49 and n. 40) that the Local had been delegated 
authority to bargain in respect to shift seniority ques- 
tions and points out that another Local within the area 
covered by District 17 had in fact negotiated an agree- 
ment covering that subject (R. 234-235). 

- The contract also specifically provided that griev- 
ances with respect to seniority should be handled in the 
usual way under the contract’s grievance and arbitra- 
tion machinery (R. 761). Under this machinery, as we 
have seen, the International had delegated to the Local, 
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acting through its Mine Committee, the authority and 
iduty at step two to represent Hager and Woods in their 
seniority grievance and negotiate with Westmoreland 
with respect thereto.° Thus, in respect to the presenta- 
tion and adjustment of grievances also, the Interna- 
tional had delegated bargaining functions to the Local. 
‘For the ‘‘adjustment of grievances by conferences be- 
‘tween grievance representatives of management and 
grievance committees of the Union and leading, in the 
event of failure, to arbitration, is itself a bargaining 
process.”” Timken Roller Bearing Co. v. N.L.R.B., 161 
‘F. 2d 949, 954 (C.A.6). Accord: Conley v. Gibson, 355 
USS. 41, 46-47; Hughes Tool Co. v. N.L.R.B., 147 F. 2d 
‘69, 72-73 (C.A.5). Under the circumstances the Board 
was fully warranted in its conclusion that the Local 
was the International’s agent in dealing with West- 
‘moreland with respect to the shift seniority grievances 
of Hager and Woods and that the strike, which was 
conducted in connection with the shift seniority issue, 
was related to, and within the scope of, the Local’s gen- 
eral authority (R. 948). 

There is no merit to petitioner’s contention that, even 
assuming that it was acting within the scope of dele- 
gated bargaining authority in dealing with Westmore- 
land in respect to the Hager-Woods shift seniority 
grievances, it was not acting within the scope of its gen- 
eral authority in striking in connection with those griev- 
ances. Strikes and threats of strikes are normal weap- 
‘ons employed by unions to compel concessions at the 


| 5 Since the Mine Committee was elected by members of the Local 
‘from among themselves and was paid by the Local, the Board, of 
‘course, properly treated the Mine Committee, like any other Local 
icommittee, as an arm or agent of the Local (R. 917-918, 921; 121- 
122, 846-847). 
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bargaining table.© And where, as here, the strike is 
related to and in connection with the bargaining de- 
mands of the Local, it is as much within the scope of 
the Local’s general authority, as a strike under similar 
circumstances called by the International would have 
been within the scope of the latter’s authority had the 
International itself conducted the bargaining negotia- 
tions. Petitioner Local, moreover, may not escape re- 
sponsibility for its obligation to conduct its bargaining 
in a lawful manner by contending, as it does (Br. pp. 
38-39), that its strike was not authorized under the 
International’s constitution. As the Board stated in 
Local 760, IBEW (Roane-Anderson Co.), 82 NLRB 
696, 712-713: 


A labor organization cannot escape the conse- 
quences of unfair labor practices, for which it 
would otherwise be responsible, upon the plea that 
there has been non-compliance with one of its in- 
ternal laws. A contrary conclusion would provide 
a ready contrivance for evasion of its statutory 
obligations. 


Nor is it material, as petitioner argues (Br. pp. 34- 
35), that the Local may be an entity separate from the 
‘International with which it is affiliated. The issue is 
not whether the Local was a separate entity, but whether 
it was acting as an agent of the International in carry- 


_ Indeed, the possibility of strikes by locals, whether or not au- 
thorized by the International or District, appears to have been con- 
templated by that provision in the “Districr AGREEMENTS” section 
of the applicable contract which states that “* * * any provi- 
sions in * * * Local Agreements providing for * * * ‘no 
strike’ * * * clauses or provisions are hereby expressly repealed 
and shall not be applicable during the term of this Agreement” (R. 
735-736) . 
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| ing out part of the latter’s bargaining functions. We 
have shown that it clearly was such an agent. And as 
| such agent it was legally obliged to bargain in the man- 
ner required by the statute. Neither does it follow 


' from the fact that the Board found it would not effec- 


tuate the policies of the Act to hold the International 
. and District responsible—‘‘regardless of whether a pos- 
_ sible legal basis may exist for so doing”’ (R. 950)—that 
it may not hold the agent responsible. It is established 
_ that ‘Sunder Section 8 (b) of the Act, individuals act- 
| ing in the capacity of ‘agents’ of a labor organization 
- may be held personally accountable for unfair labor 
_ practices in which they engage, just as an employer’s 
_ ‘agent’ may be held personally accountable for conduct 
- violative of Section 8 (a). See Section 2 (2) of the 
Act, and compare Section 2 (5).”’ Sunset Line and 
— Twine Company, 79 NLRB 1487, 1507, n. 36. And the 
| same principle applies whether the agent be an individ- 
ual, or a local, or some other branch of a labor organi- 
| gation. See N.L.R.B. v. International Longshoremen’s 
' Union, 210 F. 2d 581, 584-585 (C.A. 9) where the ‘‘In- 
| ternational had delegated its responsibilities under the 
' contract to the Local and the Local’s actions were 
within the scope of the delegation,’’ thereby rendering 
| both the Local and the International responsible for the 
_ unfair labor practice; Cf. DiGiorgio Fruit Corp. v. 

N.L.R.B., 89 App. D.C. 155, 160-161, 191 F. 2d 642, 647 
- (C.A.D.C.) certiorari denied, 342 U.S. 869; Supreme 
| Lodge of World, Loyal Order of Moose v. Kenny, 198 
| Ala. 332, 73 So. 519, 523-524, cert. den. 244 U.S. 652; 
| Calhoun v. The Maccabees (Tex. Com. App.), 241 S.W. 
101, 102-103; Knights of Pythias of the World v. 
| Bridges, 15 Tex. Civ. App. 196, 39 S.W. 383, 355; 
| Mitchell v. Leech, 69 S.C. 413, 48 S.E. 290, 202-203. 
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Indeed, as we have already pointed out, Section 8 (b) 
(3) of the statute makes it an unfair labor practice for 
a labor organization ‘‘or its agents’’ to refuse to bar- 
gain.’ 


Ii. The Board Properly Found That Petitioner, in Striking 
Under the Circumstances of This Case, Was Seeking to 
Modify the Collective Bargaining Agreement and, Having 
Failed to Meet the Procedural Requirements of Section 
8 (d) of the Act, Refused to Bargain Within the Mean- 
ing of Section 8 (b) (3) 


We have already shown that petitioner Local—not 
the employees acting individually—was responsible for 
the strike and that the strike action was in support of 
petitioner’s demands within a bargaining area dele- 
gated to it by the International, the exclusive bargain- 
ing representative. We now show that the Board was 


*In determining whether responsibility exists by reason of an 
agency relationship, each case must be considered on the basis of 
its own facts. We do not regard the Coronado Coal, Garmeada 
and Haislip cases, cited by petitioner (Br. pp. 39-40), which in- 
volve different facts and different issues, as inconsistent with the 
Board’s finding here that petitioner Local, as the agent of the Inter- 
national in performing part of the latter’s bargaining obligations, 
was legally responsible for the manner in which it carried out those 
bargaining obligations. 

But, in any event, as pointed out by Chief Judge Parker, speak- 
ing for the Court in United Mine Workers v. Patton, 211 F. 2d 
742, 747 (C.A. 4), insofar as “the rule laid down in the Coronado 
cases as adopted in Section 6 of the Norris-LaGuardia Act, * * * 
was interpreted by the Supreme Court in United Brotherhood of 
Carpenters and Joiners v. United States, 330 U.S. 395” to condition 
liability of the principal for acts of agents upon clear proof of 
actual participation, prior authorization or actual ratification, “the 
rule as so interpreted was not adopted by the Labor Management 
Relations Act” which states: “In determining whether any person 
is acting as an ‘agent’ of another person so as to make such other 
person responsible for his acts, the question of whether the specific 
acts performed were actually authorized or subsequently ratified 
shall not be controlling.” (Section 2 (13) ; see also Section 301 (e)). 
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warranted in finding that the arbitrator’s decision was 
a final and binding decision which became a part of the 
collective bargaining agreement nunc pro tunc; that 
petitioner’s strike in protest against that decision was 
a strike to modify the agreement and was therefore sub- 
’ _ ject to the notice and other requirements of Section 
r _ 8 (ad) of the Act; and that petitioner, by striking with- 
- out complying with the requirements of Section 8 (d), 
_ refused to bargain within the meaning of Section 8 (b) 
(3) of the Act. 


The 1955 Agreement, carrying forward the grievance 
_ machinery of the 1950 and 1952 Agreements, specifi- 
_ eally provided that the decision of the arbitrator should 
_ be final and binding on both parties (R. 913; 737). It 
_ is, moreover, a well recognized principle that the deci- 
_ sion of an arbitrator ‘“‘on matters of fact and law is 
_ conclusive, and all matters in the award are thenceforth 
res judicata, on the theory that the matter has been 
adjudged by a tribunal which the parties have agreed 
_ to make final—a tribunal of last resort for that con- 
troversy.”? 3 Am. Jur., Arbitration and Award, Sec. 
130; Goldstein v. International Ladies Garment Work- 
_ ers Union, 328 Pa. 385, 196 A. 43, 45 (Sup. Ct. Pa.) and 
eases cited; Williston on Contracts, Sec. 1927. 


Likewise well established is the principle that once 
.an arbitrator has handed down his decision pursuant 
to the terms of submission, that decision becomes as 
much a part of the contract as if it had been written 
into the contract at the beginning. See, i.e., Cracchiolo 
v. Carlucci, 62 Ariz. 284, 157 P. 2d 352, 355 and Zelle v. 
Chicago & N. W. R. Co., 242 Minn. 439, 65 N.W. 2d 583, 
590-591, each quoting with approval from 3 Am. Jur., 
Arbitration and Award, Sec. 154, as follows: 








26 


It has been authoritatively stated that the entire 
proceedings of arbitration and award merely con- 
stitute a contract between the parties. At the time 
of the submission they agree to do what shall be 
awarded; and when the award is made, it is read 
into the original agreement * * *. 


See also Burns v. Thos. Cook & Sons, 317 Mass. 398, 58 
N.E. 2d 150, 152; Pick Industries, Inc. v. Gebhard- 
Berghammer, Inc., 260 Wis. 498, 56 N. W. 2d 97, 99; 
Levy v. Superior Court, 15 Cal. 2d 692, 104 P. 2d 770, 
774, 129 ALR 956, 957. Accordingly, the decision of 
the umpire in this case, that shift seniority did not exist 
at the Westmoreland mines and that Hager and Woods 
were therefore not entitled to transfers based on their 
shift seniority claims, was final and binding on all of 
the parties and became a part of the bargaining con- 
tract ‘‘as if it had been written in nunc pro tunc’”’ (R. 
951). 

Nor can there be any question, as the Board found, 
“*that when the Local struck at least one of its principal 
objectives was to achieve by the use of economic pres- 
sure upon Westmoreland what it had failed to attain 
via the grievance machinery, namely, a reversal by 
Westmoreland of the umpire’s adverse decision with 
respect to the Hager-Woods grievances’’ (R. 951). 
Thus, the evidence summarized in the Statement, 
- supra, shows that when the work stoppage occurred 
on the first working day following the reading of the 
- umpire’s decision at a Local meeting, the Local’s presi- 
dent, Bias, and the chairman of the Mine Committee, 
Brown, informed Foreman Justis that the men were 
refusing to work because ‘‘we’ve been handed an un- 
derhanded deal by the District and the umpire * * * 
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over seniority’? (R. 79-80). And later that day they 
advised Superintendent Robinson that ‘‘the men 
weren’t satisfied with the decision of the umpire as 
they felt they had always had seniority at the mine’”’ 
(R. 69). Similar explanations for the strike were 
made by Local representatives to District and Inter- 
national representatives. And despite being reminded 
repeatedly by Westmoreland as well as by District and 
International representatives that the umpire’s deci- 
sion was final and binding, the Local persisted in its 
insistence that something be done about the umpire’s 
decision (supra, pp. 8-9). In thus seeking to modify 
the umpire’s decision, the Local was, as the Board 
found, ‘‘seeking to change or modify the contract’’ (R. 
951). It was therefore subject to the requirements of 
Section 8 (d) of the Act which provides ‘‘That where 
there is in effect a collective bargaining contract * * *, 
the duty to bargain collectively shall also mean that no 
party to such contract shall * * * modify such con- 
tract, unless the party desiring such * * * modifica- 
tion’’ first complies with certain prescribed procedural 
steps. 

It is, of course, well settled that a bargaining agent 
which strikes in support of demands to modify the 
terms of a collective bargaining contract, without first 
complying with the statutory requirements set forth 
in Section 8 (d), is in violation of Section 8 (b) (3) of 
the Act. N.L.R.B. v. Lion Oil Co., 352 U.S. 282, 285; 
Mastro Plastics Corp. v. N.L.R.B., 350 U.S. 270, 285- 
286; United Electrical Workers v. N.L.R.B., 96 App. 
D.C. 46, 50, 223 F. 2d 338, 342 (CA-DC); Boeing Air- 
plane Co, v. N.L.R.B., 85 App. D.C. 116, 119, 174 F. 2d 
988, 991 (CA-DC). Accordingly, since petitioner’s 
strike had as an object the modification of the contract, 
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and petitioner did not comply with the procedural re- 
quirements of Section 8 (d), the Board correctly con- 
cluded that petitioner violated Section 8 (b) (3) of the 
Act (R. 951). 

_ Petitioner contends that Section 8 (d) is not appli- 
cable to it because it had not signed the contract (Br. 
p. 44). In support of its contention petitioner points 
to the language of Section 8 (d), which says that, where 
there is in effect a collective bargaining contract, ‘‘no 
party to such contract’’ shall modify it without com- 
plying with the prescribed procedures. Petitioner 
argues that since it did not sign the contract it is not a 
party to the contract within the meaning of Section 
8(d). As we have already pointed out, however, the 
contract itself in providing that shift seniority ques- 
tions should ‘‘be left to the contracting parties at the 
mine in question’’ (R. 761) obviously recognized that 
the Local would act as the International’s agent with 
| respect to such questions. In so acting, the agent was 
of course bound by the same statutory requirements 
which would have bound its principal. It cannot 
validly be argued, we submit, that Section 8(d) may be 
read to narrow the bargaining obligation prescribed 
by Section 8(b)(3) which, as already noted (supra, 
p. 19), applies alike to ‘‘a labor organization or its 
agents.”’ 

Moreover, it is undisputed that petitioner was oper- 
ating under the contract, was enjoying its benefits, and 
was bound by it. Cf. Rabouin, d/b/a Conway’s Ez- 
press Vv. N.L.R.B., 195 F. 2d 906, 909-910 (C.A. 2). 

_ Furthermore, it is plain, as this Court pointed out in 
Boeing Airplane Co. v. N.L.R.B., 85 App. D.C. 116, 118, 
174 F. 2d 988, 990, that the purpose of Section 8(d) 

_ “was to provide a cooling-off period prior to a work 
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stoppage.”’ Accord: N.D.R.B. v. Lion Oil Co., 352 US. 
282, 292. That section was directed at the organization, 
whether bargaining agent or employer, seeking modifi- 
cation of the contract who might be in a position to 
bring about such a work stoppage. That organization 
in this case was, of course, petitioner Local because of 
its delegated bargaining functions. 

| In addition, petitioner argues that the umpire’s deci- 
sion was wrong, that the Local disagreed with his 
interpretation of the contract, and that its strike was 
to enforce its interpretation of the contract rather than 
to modify it (Br. pp. 44-47). This argument, however, 
ignores the fact, which we have already shown, that the 
umpire’s decision was final and binding on the parties. 
His interpretation of the contract became as much a 
part of the contract as if it had been written in at the 
beginning and petitioner was bound by it. Once the 
umpire had decided in connection with the Hager- 
Woods grievances that shift seniority did not exist at 
the Westmoreland mines, any attempt by petitioner to 
change the contract would have had to be through bar- 
gaining in conformity with Section 8 (d). The cases 
cited by petitioner (Br. pp. 47-49) are not to the con- 
trary for in none of them was there a dispute as to the 
interpretation of a contract settled by binding arbitra- 
tion or otherwise. 

| Finally, petitioner argues that it was relieved of its 
obligation to comply with Section 8 (d) because West- 
moreland itself had refused to bargain with respect to 
shift seniority following the umpire’s decision (Br. 
pp. 49-50). The short answer to that argument is that 
petitioner, without first complying with the require- 
ments of Section 8 (d), was already engaged in the 
strike in protest against the umpire’s decision prior to 
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the time its representatives even discussed the cause of 
the strike with mine management. Accordingly, even 
if, contrary to what we believe the record shows, West- 
moreland during the strike had refused to bargain with 
respect to a future shift seniority arrangement, this 
would not have relieved petitioner of responsibility for 
the unlawful conduct in which it had already engaged. 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the Board’s 
order in full. 

JEROME D. FENTON, 
General Counsel, 


THomas J. McDERMorrT, 
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MarceL MALuet-PReEvost, 
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National Labor Relations Board. 
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’ United States Court of Appeals 


For THE District or COLUMBIA CIRCUIT 


. No. 14,030 


LOCAL UNION NO. 9735, 
UNITED MINE WORKERS OF AMERICA, 
Petitioner, 

V. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside Order of the 
National Labor Relations Board 


PETITIONER’S REPLY BRIEF 


I. BOARD’S COUNTERSTATEMENT OF THE CASE OMITS 
PERTINENT FACTS, CONTAINS INACCURACIES AND IS 
MISLEADING. 


| Petitioner (Local) will not herein attempt to reply 
seriatim to Board’s arguments, since it submits that an- 
swers thereto are found in Local’s original brief. How- 
ever, a reading and comparison of the factual statement in 
the original brief with the Counterstatement of Board’s 
brief shows that, just as Board ignored pertinent facts in 
its Decision herein, it continued to ignore such facts in its 
brief. 


' Board’s recital as fact that the 1955 Agreement con- 
templated the performance of bargaining functions or 








2 


participation by Local (Br. 3-4) is unwarranted and not 
supported by evidence. 


Board’s characterization of mine committeeman Brown 
(Br. 6) as a Local official is unsupported by evidence. Nor 
do the Board’s record references (R. 217, 219) iustify 
- Board’s statement (Br. 7) that “Bias stated that the Local 
"was dissatisfied with the District’s handling of the Hager- 
- Woods grievance and that the men did not return until 
the matter was ‘straightened out’ ”’. 


In detailing Robinson’s statement to Bias that Kana- 
wha’s Kennedy had stated the umpire’s ruling was final 
_ and binding (Br. 9-10), Board fails to add thereto that 
Robinson’s superiors told him he could not agree to shift 
seniority because of the umpire’s decision (R. 154, 163). 


In its Counterstatement, as in its decision, Board has 
ignored the distinction between Local, the mine commit- 
tee and the employees. Board’s brief, for example, states 
(p. 8) that UMW and District undertook to persuade 
“Local” to end the strike, and “Local” was dissatisfied 
with the umpire’s decision, whereas the undisputed evi- 
dence is that no Local action was taken thereon (R. 115-6, 
131). Furthermore, Bias, as the record shows, “at dif- 
erent times” asked the employees to return to work (R. 
155, 292); District Representative Farley admitted that 
Local officers never indicated their disagreement with his 
instructions to return to work (R. 211); but Bias indicated 
that “the men would not listen to him” (R. 223); and it 
was Local’s Recording Secretary Linville who suggested 
to District President R. O. Lewis that if the District called 
a meeting there was a possibility “we might be able to get 
the mine back to work” (R. 256). 


Comment on other unsupported and unwarranted state- 
ments, as well as other ignored evidence, appears in the 
following reply to Board’s Argument. 
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II. CONTRARY TO BOARD’S CONTENTION, THE SUB- 

_ STANTIAL EVIDENCE DOES NOT SUPPORT BOARD’S 

FINDING THAT LOCAL WAS LEGALLY RESPONSIBLE 
FOR THE WORK STOPPAGE. 


Local submits that argument in its original brief (pp. 
29-33) fully answers and dissipates Board’s argument on 
the issue of Local’s responsibility for the work stoppage. 
In addition, Local submits the following: 


To support its finding that Local was legally responsi- 
ble for the work stoppage, Board argues (Br. 16) that 
“Local officers and committeemen not only participated 
in' the work stoppage throughout its duration, but pur- 
ported to represent the employees throughout this period 
in'dealing with management and with District and Inter- 
national representatives with respect to the work stop- 
page.” Such an argument concedes, Local submits, that 
such officers and committeemen were agents, not of Local, 
but of Westmoreland’s employees. Board argues that 
such officers and committeemen were “again speaking for 
the employees” (Br. 16) and “acted as the strikers’ 
spokesmen” (Br. 16). In imputing to Local legal respon- 
sibility for the stoppage, Board fails to apply the distinc- 
tion, judicially recognized, between union membership 
and Local as a juridical entity. While Board did not, in its 
opinion, spell out its theory that Local was responsible for 
the “mass action” of its members, its counsel supports 
Board’s finding of Local’s responsibility by declaring the 
Coronado cases’ inapplicable because “Those cases deal 
with the question of the imputation of liability to a Union 
for the acts of its agents” and “liability of the Local Union 
here [is] based on the mass action of its members, includ- 
ing its officers” (Br. 18, fn. 4). But Local submits that 
the agency principle enunciated by the Coronado cases 
applies equally in imputing responsibility to a local union 
for the acts of members as it does in determining the lia- 


‘UMWA v. Coronado Coal Company, 259 U. S. aah 387, 391; Coronado 
Coal Company v. UMWA, 268 U. S. 295, 304- 
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bility of international unions for acts of its affiliates. In 
the first Coronado case (259 U. S. 344, 395), the Court 
declared that the test of union responsibility “is a mere 
question of actual agency”. The declarations of Senator 
Taft clearly militate against Board’s argument: his de- 
nials that “a union will be liable if any of its members 
engaged in an unauthorized wildcat strike” and that 
unions would be responsible “for wildcat strikes ..., none 
of which were authorized or ratified by them”’, as well as 
his further statement that “unions are subject to the same 
general laws of agency as any other corporation or citizen 
in determining their liability for the acts of the agents” 
are positive manifestations of legislative intent that the 
doctrine of mass action is not applicable. Furthermore, as 
pointed out in Local’s original brief (Br. 30-1), Board has 
heretofore recognized it has a clear statutory mandate to 
apply the “ordinary law of agency” and that union mem- 
bers are not per se union agents.” It is undisputed that no 
evidence shows that Local sponsored the strike or author- 
ized its officers, the mine committee or any of its member- 
ship to strike or participate therein. Furthermore, the 
evidence shows that President Bias “at different times” 
asked the employees to return to work (R. 155, 292); Dis- 
trict representative Farley admitted that Local officers 
never indicated their disagreement with his instructions 
to return to work (R. 211); but Bias indicated that “the 
men would not listen to him” (R. 223); and it was Local’s 
Recording Secretary Linville who suggested to District 
President R. O. Lewis that “in his opinion that if the Dis- 
trict would call a meeting . . . there was a possibility we 
_ might be able to get the mine back to work” (R. 256). 
Board’s assertion and application of the mass action doc- 
trine is at variance with the command of Coronado (259 
U.S. 344, 395) and with the Act’s legislative history that 
union responsibility be grounded in the same laws of 





?See Local’s original brief and Appendix thereto, pages 32, 55-8. 
>Sunset Line and Twine Co., 79 NLRB 1487, 1507. 
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agency as a corporation.* The District Court’s and Sixth 
Circuit’s rejection of local union liability in Garmeada’® 
also deny Board doctrine of mass action responsibility. 
In Motor Haulage Co., Inc. v. International Bro. of Team- 
sters, etc., 69 N.Y.S. 656, 658, the court rejected liability 
imposed upon a local union because “a large part of the 
union members participated” in a strike, saying that sub- 
scription to such theory “is to disregard the union as an 
entity”. Cf. Leonard Delivery Corp. v. Eck, (N. Y. Su- 
preme Ct., 1955), 36 LRRM 2645. While in U. S. v. Inter- 
national Union, UMWA, DC, D.C., 1950, 89 F. Supp. 179, 
the District Court noted the mass-action doctrine, it re- 
fused to apply it in a contempt proceeding. Local submits 
that, not only is the mass-action doctrine inconsonant with 
the Act’s legislative history and with the enunciated prin- 
ciples in Coronado, but it may and must not be regarded as 
a principle of law wholly isolated from the factual situa- 
tion in which it was first announced where the district 
court found that the union had devised “a new method of 
avoiding responsibility” by means of what it termed “ 
nod, or a wink, or the use of a code in order to call a 
strike”. U.S. v. International Union, UMWA, 77 F. Supp. 
563, 566. The circumstances used therein as a premise for 
the pronouncement of the mass-action doctrine are wholly 
lacking in the instant case. More realistically than Board, 
the United States Supreme Court has stated:° 
“When stoppages do occur, they most frequently 
involve a grievance with respect to one employee 
or a few employees much smaller in number than 
those involved in the stoppage. That such stop- 
pages are wildcat’ and officially unauthorized 








“In corporate situations where stockholders’ action is involved, “mem- 
bers must act as a body” at regularly called meetings and cannot 
“make an agreement informally among themselves’, and “no cor- 
porate engagements can be implied from their unsanctioned conduct 
or declarations.” 13 Am. Jur., Corporations, Sec. 416, p. 469. 

5Garmeada Coal Company v. International Union of UMWA, et al., 
DC, E.D., Ky., 122 F. Supp. 512, aff’d 6 Cir., 230 F. 2d 945. 

® Assn. of ’ Westinghouse Salaried Employees v. Westinghouse Electric 
Corp., 348 U. S. 437, 457. 
7AU emphases herein in decisional quotations are supplied. 
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merely emphasizes the fact of group interest in the 

incident.” 
Board’s reliance (Br. 17) upon the Fourth Circuit’s state- 
ment in the case of United Construction Workers v. Hais- 
lip Baking Company, 223 F. 2d 872, 878, of local’s liability 
must be appraised in the light of the fact that the local 
union had not been sued, was not a party litigant, and the 
issue of its liability was not before the Court and hence 
its statement is at most mere dictum. Nor do other cases 
cited in Board’s brief (p. 17-8) sustain its position. In 
International Union, UMWA v. NLRB, 87 App. D.C. 230, 
184 F. 2d 392, enforcing 83 NLRB 916, 917-9, the Board 
justified its order upon such factors, among others, as all 
miners in widely scattered areas simultaneously abstain- 
ing from work because of operators’ failure to sign a con- 
tract, which was in “conformity with the Union’s ‘historic 
and automatic procedure’” of “no contract, no work” 
and the evidence contained a statement showing that “no 
stoppage order ever goes out. If a new agreement has not 
been signed before the expiration of the old, the men quit” 
(83 NLRB 918). So, too, in Styles v. Local 760, Interna- 
tional Bro. of Electrical Workers, DC, E.D., Tenn., 80 F. 
Supp. 119, 120-1, in a temporary injunction proceeding 
under the Act’s Section 10(1) the court found that a 
prima facie case had been made out in an alleged Section 
-8(b)(4)(A) situation where it was shown that union offi- 
cials posted themselves where they could easily contact 
employees reporting for work or traveled over the town 
site, visiting crews at work, and passed word along by 
subordinates that the “men were quitting and that the 
business manager of the union ‘wanted them to come 
—out’” (p. 121).° Nor did this Court, as Board’s brief (p. 
_ 15) indicates, affirm the mass-action doctrine in Interna- 
tional Union, UMWA, 85 App. D.C. 149, 177 F. 2d 29, 
upon appeal of United States v. International Union, 


“Board also cites its Boone County Coal Corporation decision, 117 
NLRB 1095, now pending in this Court as Case No. 13,974, and the 
ae of the Local Union’s responsibility is discussed in briefs efs filed 

erein. 
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UMWA, DC, D.C., 77 F. Supp. 563. This Court made clear 
that the “very narrow question . . . is whether people 
must obey a temporary order of court” (85 App. D.C. 
156) and that the union “was not convicted for causing 
the walkout” but because “it did not exercise, or attempt 
to exercise, whatever powers it had to cause its members 
to' resume work temporarily pursuant to the court’s 
order” (p. 156). While Board argues (Br. 18, fn. 4) that 
since Board has dismissed the complaint against UMW 
and District, “no question is presented as to the liability 
of those Unions on any theory of agency”, it must be 
remembered that Local’s responsibility herein is predi- 
cated upon Board’s contention, denied by Local, that 
Local is an UMW agent, and Board’s initial fallacy lies in 
imputing to Local responsibility of the strike action by 
union members. Further, while Board’s purpose in citing, 
in' footnote 4, the Act’s Section 2(13) and the Fourth 
Circuit’s Patton’ and Haislip'’ cases is not clear, the 
Court will note that responsibility upon UMW in Patton 
was grounded upon a district field representative’s “car- 
rying on organization work” in the business of both the 
international union and the district”, whereas in Haislip 
the Fourth Circuit rejected the field representative’s 
alleged agency relationship to the international union in 
a dispute strike situation, such as is here involved. 


Again, Petitioner submits that the Board was unwar- 
ranted in its finding and conclusion that Local was legally 
responsible for the strike. The substantial evidence on 
the entire record and under applicable law challenges 
Board’s finding and conclusion to the contrary. 


*° Styles v. Local 760, Int. Bro. of Electrical Workers, DC., Tenn., 80 F. 
Supp. 119 involved the same situation as Local 760, IBEW (Roane- 
Anderson Co.), 82 NLRB 696, cited by Board in its brief (p. 17), 
together with ‘Los Angeles Bldg. and Construction Trades Council, 
105 NLRB 868, 872, both of which are discussed in Local’s original 
brief, pp. 32-3. 

\NIMWA v. Patton, 4 Cir., 211 F. 2d 742, 747-8. 

"United Construction Workers v. Haislip, 4 Cir., 223 F. 2d 872, 878. 
Board’s citation shows that certiorari was denied by the Supreme 
Court. Application therefor was by Haislip. The Fourth Circuit’s 
mandate directed judgment be entered for the Unions. 
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Il. BOARD’S ARGUMENT THAT IT “PROPERLY FOUND 
THAT PETITIONER LOCAL WAS AN AGENT OF THE 
INTERNATIONAL IN CARRYING OUT THE LATTER’S 
BARGAINING FUNCTIONS AS THEY RELATED TO 
SHIFT SENIORITY AND THE PROCESSING OF GRIEV- 
ANCES AND THAT PETITIONER’S STRIKE OVER THE 
ADVERSE SHIFT SENIORITY RULING OF THE UMPIRE 
WAS THEREFORE WITHIN THE SCOPE OF ITS GEN- 
ERAL AUTHORITY” IS UNWARRANTED AND IS NOT 
SUPPORTED BY, BUT IS CONTRARY TO, THE SUB- 
STANTIAL EVIDENCE AND APPLICABLE LAW. 


Local submits that argument in its original brief (pp. 
33-43) fully answers and dissipates Board’s contention 
that it “properly found that petitioner Local was an agent 
of the International in carrying out the latter’s bargaining 
functions as they related to shift seniority and the proc- 
essing of grievances and that petitioner’s strike over the 
adverse shift seniority ruling of the umpire was therefore 
within the scope of its general authority”. In addition, 
Local submits the following: 


_ Board asserts that UMW “delegated to Locals the exer- 
cise of some of its bargaining functions” (Br. 19), that 
the contract “expressly delegated to the Locals the au- 
thority to bargain with respect to shift seniority” (Br. 
20), that the contract “obviously recognized that the 
Local did act as the International’s agent with respect to” 
seniority questions (Br. 28), as well as (Br. 20) Local’s 
concession that it “had been delegated authority to bar- 
gain in respect to shift seniority questions and points out 
that another Local within the area covered by District 17 
had in fact negotiated an agreement covering that subject 
(R. 234-235)”. Local challenges such assertions. There 
is no evidence that UMW had delegated any of its bargain- 
ing functions to locals, nor did the Agreement recognize 
that Local acted as UMW’s agent with respect to seniority 
questions. Reference to that portion of the record (R. 
234-235) and to Local’s brief (pp. 48-9) discloses that 














9 


Board has completely distorted both the record showing 
and the statements in the brief. Initially it must be noted 
that Board has incorporated in the printed appendix 
reference to, and apparently seeks now to rely upon, an 
exhibit offered by UMW and District in the hearing be- 
fore the Trial Examiner but rejected upon objection by 
Board’s General Counsel (R. 235-7, 239). Further, the 
record shows that a shift-seniority agreement was worked 
out “between the employees” and a mine operator “At 17 
mine, Local Union 1010, Red Jacket” (R. 234-5), that the 
mine committee negotiated it, and that “Neither District 
nor UMW executed the agreement”, and that “it is a mat- 
ter for the membership at the local level to work out an 
agreement” (R. 236). In Local’s original brief (p. 49, 
fn. 40), it is said that “employees” worked out such agree- 
ment and that “any employee demand for shift seniority” 
was “an effectuation of an agreement within paragraph 7’s 
provisions” (p. 48-9), and not a modification of the 
Agreement within the meaning of Section 8(d) of the 
Act. If, as Board’s argument indicates, the strike was over 
a matter falling within paragraph 7’s provisions, then 
clearly there has been no modification and no statutory 
violation of either Section 8(d) or 8(b)(3). 


Answer to Board’s contention (Br. 20-1) that UMW 
had delegated to “Local, acting through its Mine Com- 
mittee” authority and duty to participate in grievances 
and negotiate with Westmoreland with respect thereto 
and that (Br. 21, fn. 5) Board “properly treated the Mine 
Committee, like any other Local committee, as an arm or 
agent of the Local” is found in Local’s original brief (pp. 
34-43). While there is a statement, though not an issuable 
one, in Conley v. Gibson, 355 U.S. 41, 46-7, 2 L. ed 2d 80, 
85, that bargaining is a “continuing process” and involves, 
among other things, “day to day adjustments in the con- 
tract and other working rules, resolution of new problems 
not covered by existing agreements, and the protection 
of employee rights already secured by contract”, and the 
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Sixth Circuit in the Timken case," cited by Board (Br. 
21) stated that adjustment of grievances is a bargaining 
process, the Sixth Circuit also stated with certitude that ~ 
bargaining “may be channeled and directed by contract- 
ual agreement” (161 F. 2d 954), which was done in the 
1955 Agreement herein by setting forth the grievance 
procedures which assigned duties to the Mine Committee 
and to District representatives but not to UMW. There is 
nothing in Conley, Timken or the Fifth Circuit’s Hughes 
case’® holding that the grievance committee is the bar- 
gaining representative’s agent with delegated authority 
to process grievances. 


This Court has recognized that in the bargaining proc- 
ess matters within the scope of grievance procedures are 
to be differentiated from “broad issues such as wage rates, 
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hours and working conditions”. 


The foregoing demonstrates also the lack of merit in 
Board’s further argument that Board “was fully war- 
ranted in its conclusion that the Local was the Interna- 
tional’s agent in dealing with Westmoreland with respect 
to the shift seniority grievances of Hager and Woods” 
(Br. 21). Furthermore, Garmeada and Haislip both dis- 
pute Board’s contention. In Garmeada, which dealt with 
a strike situation called by the Local’s president, the 
courts’ decisions found that Local was not an UMW agent. 
In Haislip too, in a strike situation, although the Fourth 
Circuit by dictum indicated the Local’s liability, it did not 
impute Local’s responsibility to UMW on an agency 
theory. 

Nor is Board’s argument (Br. 21) that “the strike, 
which was conducted in connection with the shift senior- 
ity issue, was related to, and within the scope of, the 
Local’s general authority” tenable. The fallacy of Board’s 
2 Timken Roller Bearing Co. v. NLRB, 6 Cir., 161 F. 2d 949, 954. 

'3 Hughes Tool Co. v. NLRB, 5 Cir., 147 F. 2d 69, 72-3. 


‘'4West Texas Utilities Co. v. NLRB, 92 App. D.C. 224, 206 F. 2d 442, 
cert. den. 346 U. S. 855. 








11 


position has been met in Local’s original brief (pp. 38-43). 
‘In support of its argument that the strike was related to, 
and within the scope of, Local’s general authority, Board 
points (Br. 22, fn. 6) to the Agreement’s recital that pro- 
visions in “Local Agreements providing for . . . ‘no strike’ 
... Clauses ... are hereby expressly repealed and shall not 
be applicable during the term of this Agreement” (R. 
735-6), and asserts strikes by Locals were thereby con- 
templated. In the Boone County case (now pending in 
this Court as Case No. 13974), Board argues, contrary to 
its assertion herein and contrary to the unions’ position, 
that the recitals did not preserve the right to strike.’* The 
Court will recall that in contending that Local was 
UMW’s agent, Board utilized — and Local says errone- 
ously—the Agreement’s provision relating to the mine 
‘committee. To say further, as does the Board, that Local 
has “general authority”, Board ignores, and asks this 
‘Court to ignore, the mine committee’s expressly limited 
and circumscribed authority, the fact and legal import 
that signatories knew thereof, UMW’s policy against un- 
authorized strikes, and the decisions cited in Local’s 
loriginal brief (p. 34-43), denying Board’s position. 
Board’s citation (Br. 22) of Local 760, IBEW (Roane- 
Anderson Co.), 82 NLRB 696, 712-3, in challenge to 
‘Local’s position that the strike was unauthorized under 
UMW’s Constitution, is inapposite, for therein no union 
parent-affiliate agency question was involved"* and Coro- 
nado (259 U. S. 344) demonstrates unequivocally the 
pertinency of UMW’s Constitutional provisions regarding 
strikes in determining whether a local is an UMW agent 
and whether, as such, it had authority to strike. Certainly 
UMW’s Constitution and its policy against unauthorized 
strikes which definitely militate against a contention that 
Local had authority to take strike action, are pertinent in 
‘8See Board’s brief in International Union, UMWA v. NLRB, Case No. 
sega ee einers Intermediate Report in the Roane-Anderson case, 82 


NLRB 696, 712, it is said that “the relationship between the respond- 
' ent and its parent organization is not here involved”. 
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determining the scope of an alleged agent’s authority 
which such alleged agent denies it had. 


Nor do Board’s citations (Br. 23) support its contention 
that the strike was within the scope of Local’s general au- 
thority. In NLRB v. International Longshoremen’s etc. 
Union, 9 Cir., 210 F. 2d 581, the International sought dis- 
missal “since all actions were those of the Local to whom 
the International had delegated all of its responsibilities 
and rights under the contract” (p. 584), and the Ninth 
Circuit held therefore that the local’s actions were within 
the scope of the delegation” (p. 584-5). In International 
Longshoremen’s etc. Union, 28 LRRM 1140, 94 NLRB 
1091, enforced by the Ninth Circuit (210 F. 2d 581), 
Board, against the dissent of Board member Murdock, 
justified its position of responsibility upon a “common 
enterprise” theory, the evidence showing that, under the 
contract, the international was to designate committee 
members though actually chosen by the local and that dis- 
patchers “who actually participated in the discriminatory 
action were .. . representatives of the International .. .” 
(94 NLRB 1096). 


Nothing in DiGiorgio Fruit Co. v. NLRB, 89 App. D.C. 
155, 160-1, 191 F. 2d 642, 647, supports Board’s view that 
Local was an UMW agent acting within the scope of its 
general authority; but to the contrary, Board had rejected 
the employer’s contention that the local was an agent of 
the national organization, with which this Court agreed. 


Board’s other citations of state authorities (Br. 23)” 
are inappropriate since they are not concerned, as is true 
herein, with the problems of juridical entities nor with 
contractual language specifically limiting and circum- 
scribing the agency authority. As stated by the Seventh 





'7Supreme Lodge of World, Loyal Order of a ¥. Benny, 198 Ala. 
332, 73 So. 519, 523-524, cert. den. 244 aS ‘alhoun v. The 
Maccabees (Tex. Com. ‘App.), 241 S. W. 101, Poi-ioe: aca ae 
Pythias of the World v. Bridges, 15 Tex. Civ. App. 196, 39 S. W. 

335; Mitchell v. Leech, 69 S, C. 413, 48 S. E. 290, 292-293. 
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bay Circuit in NLRB v. P. R. Mallory & Co. Inc., 7 Cir., 237 
_F. 2d 437, 441, assuming the principle enunciated in such 
| cases “to be a correct statement of a general principle of 
_law, we think it of no benefit to the Board in the instant 
situation”. 
It is significant, Local submits, that in both its decision 
and brief, Board has carefully avoided any semblance of 
_ response to the contractual limitation and circumscription 
of agency authorization, to Charging Parties’ knowledge 
thereof, to UMW’s policy against unauthorized strikes 
and to the rule that an agent’s authority “includes only 
_authority to act for the benefit of the principal”. See 
_Local’s original brief (pp. 40-42) for discussion and cita- 
tion of authorities. 


Board would distinguish Coronado, Garmeada and 
Haislip on the assertion that they “involve different facts 
-and different issues” (Br. 24, fn. 7), but Board fails to 
ishow such distinctions. In Coronado, Garmeada and 
_Haislip, the respective courts rejected the proposition 
‘that an UMW District or Local affiliate was an agent 
thereof. In the first Coronado case (259 U.S. 344, 395-6), 
the United States Supreme Court said: 


“But it is said that the district was doing the 
work of the International and carrying out its poli- 
cies, and this circumstance makes the former an 
agent. We cannot agree to this in the face of the 
specific stipulation between them that in such a 
case, unless the International expressly assumed 
responsibility, the district must meet it alone.” 





‘Both Garmeada and Haislip involved an interpretation of 
‘the term “agent” as found in the Act.'® Each of Coronado, 


'®Section 2(13), involved herein, like Section 301(¢), involved in Gar- 
meada and Haislip, reads: 

“Sec. 2. When used in this Act— 

(13) In determining whether any person is acting as an ‘agent’ 
of another person so as to make such other person responsible for 
his acts, the question of whether the specific acts performed were 
ioe authorized or subsequently ratified shall not be control- 
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Garmeada and Haislip involved a strike situation with 
which UMW had no connection; in each the court rejected 
the contention that an affiliate was an UMW agent; and in 
each it rejected the assertion that strike action was within 
the alleged agent’s authority. 


For the foregoing reasons and those contained in 
Local’s original brief, Local submits that the Board’s argu- 
ment, finding and conclusion that Local was an UMW 
agent in carrying out bargaining functions as they related 
to shift seniority and processing of grievances and the 
strike was within the scope of Local’s general authority 
are unwarranted and are not supported by, but are con- 
trary to, the substantial evidence on the record considered 
as a whole and applicable law. 


IV. THE BOARD’S ARGUMENT THAT IT “PROPERLY 
FOUND THAT PETITIONER, IN STRIKING UNDER THE 
CIRCUMSTANCES OF THIS CASE, WAS SEEKING TO 
MODIFY THE COLLECTIVE BARGAINING AGREEMENT 
AND, HAVING FAILED TO MEET THE PROCEDURAL 
REQUIREMENTS OF SECTION 8(d) OF THE ACT, RE- 
FUSED TO BARGAIN WITHIN THE MEANING OF SEC- 
TION 8(b)(3)” IS UNWARRANTED AND IS NOT 
SUPPORTED BY, BUT IS CONTRARY TO, THE SUB- 
STANTIAL EVIDENCE AND APPLICABLE LAW. 


Answer to Board’s contention that it properly found 
that Local, in striking, was seeking to modify the Agree- 
ment and having failed to meet the procedural require- 
ments of Section 8(d), refused to bargain within the 
meaning of Section 8(b)(3), is found in Local’s original 
brief (pp. 43-50). In addition, Petitioner submits the fol- 
lowing: 

_ In its brief, as in its decision, Board asserts that the 
arbitrator’s decision became a part of the collective bar- 
gaining agreement nunc pro tunc, and became as much a 
part of the contract as if written therein at the beginning 
and was final and binding on all of the parties (Br. 25). 
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As pointed out in Local’s original brief (pp. 45-6), Board’s 
position is not sustained by the record, in which Charging 
Parties’ counsel admitted that the Hager-Woods decision, 
as to future cases, would be only “persuasive, but not 
binding” (R. 92). Board fails, in its brief, to make men- 
tion of this fact, which definitively challenges Board’s 
position. Furthermore, the general rule that a valid award 
operates as final is limited to “the parties to the submis- 
sion” (3 Am. Jur., Arbitration and Award, Sec. 131), 
which in the instant case are only Hager and Woods. 
Furthermore, when Board asserts (Br. 25) that the 
Hager-Woods decision is “res judicata”, not only is it “res 
judicata” only as to the two employees involved, but it 
must be remembered, as pointed out by Examiner in his 
Intermediate Report (R. 930-1), the sole issue posed and 
resolved by the umpire “was whether the evidence before 
him established a shift-seniority ‘contract’ made pursuant 
to seniority paragraph 7”, and, “still leaves unsettled ... 
the question of contract interpretation involving the 
‘Prior practice and custom’ provision”. In both its de- 
cision and brief, Board ignored also this fact. See discus- 
sion of this matter in Local’s original brief (pp. 44-7). 
Thus, contrary to the Board’s finding that one of the 
strike’s principal objectives was to achieve, by use of 
economic pressure upon Westmoreland, what Local had 
failed to obtain via the grievance machinery, namely, a 
reversal by Westmoreland of the umpire’s adverse deci- 
sion with respect to the Hager-Woods grievances, there 
is no evidence that Local took any action on the matter 
but the miners in good faith asserted that the umpire’s 
decision was wrong and in conflict with the “Prior prac- 
tice and custom” provision. The Court will recall that the 
umpire credited evidence that the men had shift seniority 
in 1951 (R. 891), prior to the time that paragraph 7 was 
placed in the collective bargaining agreement (R. 892), 
and that the only matter determined by the umpire was 
that within paragraph 7 the Company had not agreed that 
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the men would have such seniority. Contrary to Board’s 
position, Examiner found and concluded (R. 931) that 
the employees’ position was not an unreasonable one. 
Board has ignored and failed to give consideration in both 
its decision and brief to the scope of the umpire’s decision. 


In its original brief (pp. 44-9), Local challenged Board’s 
finding that Local sought to change or modify the con- 
tract within Section 8(d). Board’s response thereto is 
that Local ignores the fact that the umpire’s decision was 
final and binding on the parties and that any attempt by 
Local to change the contract would have had to be through 
bargaining in conformity with Section 8(d). The fallacy 
of the umpire’s decision being final and binding has al- 
ready been noted, but it is significant that when the Board 
points out that “the contract itself provided that shift 
‘seniority questions should be left to the contracting par- 
ties at the mine in question”, Board concedes that the 
strike in the instant case concerned a matter within the 
scope of the contract and therefore could not be a modifi- 
cation of it. 


Furthermore, when Board asserts that Local acted as 
UMW’s agent with respect to the contractual provision 
that shift seniority questions be left to the contracting 

parties at the mine in question, it ignores not only that 
Local took no action, but also the undisputed evidence 
that national agreements are not negotiated at a local 
level but only “at the international level” (R. 306), and 
any contractual change is likewise “at the international, 
and only at the international level” (R. 306)—a fact well- 
known to Charging Parties, who were charged therewith, 
and who also knew that the Mine Committee and Local 
' officers had no authority to propose any modification of 
the national agreement or to negotiate or effectuate any 
such proposal. 


The foregoing is likewise significant in a consideration 
of the statutory command of Section 8(d) that “no party 
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to such contract shall . .. modify such contract, unless the 
party desiring such termination or modification . . . con- 
tinues in full force and effect, without resorting to strike, 
all the terms and conditions of the existing contract for a 
period of sixty days”. Not only does the undisputed evi- 
dence show the foregoing facts relating to negotiation of 
contracts and modifications thereof, but it likewise shows 
that UMW had never authorized either Local or any offi- 
cer, committee or members thereof to negotiate or pro- 
pose any modification of the 1955 Agreement (R. 306-8). 


| In its original brief (p. 44), Local asserted that Section 
8(d) is not applicable to it because it was not a “party” 
to the Agreement and therefore it had neither an agency 
relationship to, nor authority from, UMW to effect a con- 
tract modification. Board argues that Section 8(d) may 
not be read to narrow the bargaining obligation pre- 
scribed by Section 8(b)(3); but the ready answer is that 
when Congress intended that a statutory provision should 
be applicable to a labor organization’s agent, it specifically 
so stated, as is evidenced by its making a labor organiza- 
tion or its agent subject to the provisions of Section 
8(b)(3). Had it been the Congressional intention to 
make a labor organization’s agent subject to the command 
of Section 8(d), it would have done so in as precise 
manner as it employed in Section 8(b)(3). This assertion 
is likewise applicable to Board’s contention that Section 
8(d) “was directed at the organization, whether bargain- 
ing agent or employer, seeking modification of the con- 
tract who might be in a position to bring about such a 
work stoppage” and “That organization ... was... peti- 
tioner Local because of its delegated bargaining func- 
tions” (Br. 29). Its inapplicability is further emphasized 
by the lack of Local’s authority to negotiate a contract 
modification, as above pointed out. In International 
Brotherhood of Teamsters etc. (DiGiorgio Fruit Corp.), 
87 NLRB 720, Board’s General Counsel sought to proceed 
against an affiliate “as the agent, if not as the labor organ- 
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ization” (p. 743); but Board’s Examiner rejected such 
contention, with Board’s approval (p. 721), because 
“These are bootstrap arguments .. . ‘a series of interpre- 
tations so far-fetched and forced as to bring into question 
the candor of Congress as well as the integrity of the in- 
terpretative process’ ”’."° 


'Board’s citation of Rabouin, dba Conway’s Express v. 
NLRB, 2 Cir., 195 F. 2d 906, 909-10, to sustain its conten- 
tion that Local was operating under the 1955 Agreement, 
was enjoying its benefits, and was bound by it, is inap- 
plicable. Unlike the instant case, Rabouin had entered 
into an agreement but failed formally to sign it; and the 
Second Circuit merely noted that nothing in the Act com- 
pels formal attestation by the parties unless “requested 
by either party”’. 

When Board argues (Br. 29) that once the umpire had 
decided in connection with the Hager-Woods grievances 
that shift seniority did not exist at the Westmoreland 
mines, any attempt to change the contract would have to 
be through bargaining in conformity with Section 8(d), 
it contradicts its previous argument (Br. 28) that “the 
contract itself [provided] that shift seniority questions 
should ‘be left to the contracting parties at the mine in 
question’ ”. While it is true that cases cited in Local’s 
original brief (pp. 47-9) did not involve a dispute as to 
the interpretation of a contract settled by binding arbitra- 
tion or otherwise, Local challenges Board’s assertion (Br. 
29) that such cases are not contrary to Board’s position 
that Local sought to change the Agreement. Initially, it 
is important to note that the instant case does not involve 
an alleged statutory violation based upon the strike’s 
being against an umpire’s award, for this is made clear in 
Board’s decision (R. 950, fn. 4). Secondly, Local submits 
that such cases cited as aforesaid in its original brief are 
pertinent to the issue for which they are cited, and it is 


’?The Examiner credits Western Union Telegraph Company v. Lenroot, 
323 U. S. 490, 508. 
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noteworthy that Board in its brief has failed to show their 
inapplicability. 


_ Petitioner submits that Board’s finding and conclusion 
that Local was seeking to modify the Agreement by strik- 
ing without meeting the procedural requirements of Sec- 
‘tion 8(d) and, therefore, violated Section 8(b)(3) is un- 
‘warranted and is not supported by, but is contrary to, the 
‘Substantial evidence on the record considered as a whole 
and applicable law. 


CONCLUSION 


For the foregoing reasons and those set forth in peti- 
‘tioner’s original brief, it is again respectfully submitted 
that Local is not guilty of violating Sections 8(b)(3) and 
(d) and this Court should reverse and vacate Board’s 
(findings and conclusions that Local violated said sections, 
and all other findings and conclusions which relate there- 
to, and should reverse, set aside, vacate and deny enforce- 
ment of, the Board’s order and notice against Local, as 
agent. 

Respectfully submitted, 


M. E. Borarsky, 
511 Kanawha Valley Building 
Charleston, West Virginia 
Attorney for Petitioner. 
March 11, 1958 





